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Mystery of Toads and 
Red Cows Solved 

In Scott Makar’s delightful article 
(Jan. 1996) concerning the use of refer- 
ences to “proverbs” in judicial opinions, 
he notes a “mysterious” allusion to the 
“proverbial toad and the harrow.” This 
alludes to a particularly pointed obser- 
vation made in a poem by Rudyard 
Kipling, (“Pagget, M.P.”), which contin- 
ues to be as true today as it was more 


than a hundred years ago: 
The toad beneath the harrow knows 
Exactly where each tooth point goes; 
The butterfly upon the road 
Preaches contentment to that toad. 


As the above quatrain demonstrates, 
Kipling had a witty and incisive view 
of human nature and, albeit out of fash- 
ion at present, his poetry is definitely 
worthwhile. 


Susan B. 
Gainesville 


In “Proverbially Speaking: Rotten 
Apples, Philadelphia Lawyers and Red 
Cows” (Jan. 1996), concerning the ori- 
gin of the term “red cow” as it applies 
to the usage “red cow case,” the author 
seems puzzled as to the origin. 

The courts began using it as an ap- 
plication of an example meaning “per- 
fect example” derived from the origin 
of the term in the Old Testament, Num- 
bers 19:2: “Instruct the Israelite people 
to bring you a red cow without blemish 
in which there is no defect .. . .” 


I believe that this explanation should 
proverbially “lift the blanket from one’s 
eyes” as to the poor but remembered red 
cow. 

LuskIN 
Miami 


Stop Applying 
“Economic Loss Rule” 

Paul Schwiep’s article (Nov. 1995) on 
the application of the economic loss rule 
to commercial torts is to be commended. 
Mr. Schwiep’s survey of the case law in- 
evitably leads one to the conclusion that 
the application of the economic loss rule 
beyond the factual setting of Florida 
Power & Light is an exercise in result 
over reason. We have to stop “applying” 
the economic loss rule and start ana- 
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lyzing the duty element of the tort based 
on recognized factors of public policy, 
foreseeability, harm, preventability, etc. 
The only true criticism of Mr. Schwiep’s 
article was that he was too deferential 
to those courts which have applied the 
economic loss rule to bar intentional 
torts. Nothing in the products liability- 
related ancestral history of the eco- 
nomic loss rule warrants its application 
beyond the factual setting of Florida 
Power & Light. The simplest way to 
stop this continued silliness is to stop 
using the phrase, “economic loss rule” 
and start talking about duty, fairness, 
foreseeability, reliance, insurance, and 
public policy while attempting to decide 
in each case whether a legal duty be- 
tween two parties should be recognized. 
Moreover, Daniel Bachi’s and Bard 
Rockenbach’s companion piece on the 
economic loss rule astutely recognizes 
that the economic loss rule, whatever 
its meaning, is properly tied to products 
liability. To suggest otherwise renders 
Max Mitchell, The Restatement Second 
of Torts §552, and professional errors 
and omissions law meaningless. One 
final plea for curtailing the develop- 
ment of the economic loss rule: stop 
using the phrase, “economic loss rule.” 
The sooner we take it out of our vocabu- 
lary, the faster our jurisprudence will 
evolve along rational principles. 

Davip W. HENRY 
Orlando 


More on Personal 
Injury Practice 

Regarding “Does a Good Result Beat 
a Cheap Legal Fee?” (Dec. 1995), I have 
seen the issues from both sides as I 
worked for U.S.F. & G. as in-house coun- 
sel at the time in question, and I now 
have my own plaintiff’s personal injury 
practice. Although the article makes 
many good points, it has serious flaws. 
First of all, the title and article imply a 
good result can only be achieved by us- 
ing big and expensive law firms; that’s 
not true. The majority of lawyers in 
Florida are small firms or sole practi- 
tioners and many of those lawyers I 
have met are not only experienced, but 
also dedicated to their clients and prac- 
tice. Yes, there are those who are not 
experienced and take a case out of 
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simple greed, but the majority of law- 
yers have the sense to refer work out to 
other attorneys who specialize in that 
field. The majority of personal injury 
cases I receive in my practice come from 
other attorneys who practice in another 
area of law, just as I refer out matters 
to other lawyers. 

It is indicated that the article is not 
based on U.S.F. & G. experience, but it 
continually refers to the company’s suc- 
cess being a result of using high-priced 
lawyers in litigating aggressively. In 
fact, U.S.F. & G. did just the opposite. 
It went to in-house counsel because 
large outside firms were charging too 
much. Some of the big law firms use 
“rainmakers” (who do not practice law) 
to sign up companies and refer the mat- 
ters to younger associates, paralegals, 
and law clerks at rates as high as a sole 
practitioner would charge per hour. 
Then there are the extravagant offices, 
lunches, trips, etc., charged to the cli- 
ent. Many times the law firms are to 
the corporation as a lobbyist is to a con- 
gressman. Many times the big law firms 
will overwhelm a small — firm 


TO THE FLORIDA BAR 


“| do solemnly swear: 4 

“| will support the Constitution of the 

United States and the Constitution of the © 
State of Florida. 

“| will maintain the respect due to courts — 
of justice and judicial officers; 

“| will not counsel or maintain any suit 
or proceedings which shall appear to me 
to be unjust, nor any defense except such — 
as | believe to be honestly debatable — 

_ under the law of the land; 

“| will employ for the purpose of maintain-— 
ing the causes confided to me such means | 
only as are consistent with truth and- 
honor, and will never seek to mislead the. 
judge or jury by any artifice or false 
statement of fact or law; 

“| will maintain the confidence and 
preserve inviolate the secrets of my clients, 
and will accept no compensation in con- 
nection with their business except from — 
them or with their knowledge and ap-— 
‘proval; 

“| will abstain from all offensive person- 
ality and advance no fact prejudicial to the 
honor or reputation of a party or witness, 
unless required by the justice of the cause | 
with which | am charged; 

“| will never reject, from any consid- 
eration personal to myself, the cause of 
the defenseless or oppressed, or delay — 
cause for lucre or males. So 


who has a legitimate case, using its size 
and power to bury it in discovery and 
endless hearings, and the client only 
wishing to end the nightmare. In cases 
where there is big money at stake, the 
plaintiff should file the lawsuit, but 
many small claims are settled by plain- 
tiffs for less than their value simply 
because the time and cost do not jus- 
tify the slightly higher jury verdict. 

Secondly, the key to U.S.F. & G. suc- 
cess is not the use of big, expensive, and 
experienced law firms, but its decision 
to take a hard stance in frivolous claims. 
However, it has been my experience 
that frivolous claims are the exception 
which is exploited by the media and 
insurance companies. I found most law- 
suits to be legitimate. Most lawyers 
don’t have the time, resources, or money 
to spent on frivolous claims, and those 
which are filed should be tried. How- 
ever, I found that I spent a lot of time 
defending small claims that were legiti- 
mate, simply because the company was 
taking a stand. In most of those cases, 
a verdict was returned in favor of the 
plaintiff with the company having to 
pay attorneys’ fees and costs on top of 
it. 

This brings me to my third point, 


attorneys have less and less control over 


a case. 

Attorneys who work for big insur- 
ance companies can be compared to 
doctors who work for HMO’s—both are 
controlled by the “purse string.” Both 
attorneys and doctors these days have 
little say in even day-to-day decisions. 
Their independence is perception, not 
reality. An attorney does not even see a 
claim until a lawsuit is filed. Thereaf- 
ter, the attorney is told what discovery 
will be allowed just as a doctor is lim- 
ited in the testing and the referral of 
patients to others. Sure doctors or law- 


__ yers can go ahead and do it anyway, but 


then they risk losing their job. What’s 
more, the adjusters at the major insur- 
ance companies, including Allstate and 
State Farm, are overworked, under- 
paid, and understaffed. They are more 
than willing to “pass” another file to 
outside counsel. I found many times 
when I advised adjusters on cases, that 
they had not read the memos because 


_ they did not have the time. 


Although I find some adjusters to be 
cynical and disbelieving, I have also 
found most adjusters to be fair and le- 
| gitimate. Most adjusters that I have 
dealt with at major companies are nice, 


8 THE FLORIDA BAR JOURNAL/MARCH 1996 


personable, and experienced. Unfortu- 
nately, they are told by supervisors and 
managers to make lowball offers. With 
their take it or leave it attitude, they 
leave lawyers like myself with no alter- 
native but to file suit. 

It is said that one man’s profit is 
another’s loss. In these cases, the profit 
goes to the insurance companies while 
the loss of the doctors’, lawyers’, and 
adjusters’ autonomy results in sub- 
standard care for patients and needless 
litigation for clients. As one lawyer suc- 
cinctly put it, it is no longer a profes- 
sion but a business! 

WILLIAM RIETHMILLER 
Lauderhill 


Gov. Updates 
Notary Law 

My office has established a notary 
section to educate and assist notaries 
about the notary law and their official 
duties. Notaries are state officers ap- 
pointed and suspended by a Governor. 
For that reason, I read with interest the 
informative article, “1995 Changes— 
The Florida Durable Power ofAttorney 
Becomes a Document to Respect” (De- 
cember 1995). The article printed sev- 
eral durable power of attorney forms 
that included notary certificates that 
have been updated. Ch. 93-62, Laws of 
Florida, amended the language re- 
quired in a notary certificate. The 
phrase “who did not take an oath” is no 
longer required under Florida law and 
should not be included in a notarial cer- 
tificate. 

The article also included a notary 
form for a sworn oath, and the certifi- 
cate included language stating that the 
affiant “did not take an oath.” Because 
an oath must be given prior to notariz- 
ing a sworn statement, this language 
should be removed from any notarial 
certificates. 

Gov. LawTon CHILES 
Tallahassee 


Author’s Update 

My article, “Dispute Resolution Pro- 
cedures Under Federal Contracts,” ap- 
pearing in the December 1995 issue, 
noted that all claims by federal con- 
tracting officers must be the subject of 
a preexisting dispute prior to their sub- 
mission to the contracting officer. How- 
ever, a recent change to the law has sig- 
nificantly changed this requirement. 
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The purpose of this update is to advise 
Florida Bar Journal readers of the na- 
ture of this change. 

It may seem a rather simple propo- 
sition to interpret a “claim” under the 
Contract Disputes Act (41 U.S.C. 601, 
et seq.) as requiring a preexisting dis- 
pute between the parties. However, 
compliance with this requirement had 
become increasingly difficult as a result 
of judicial decisions holding that adher- 
ence to the preexisting dispute mandate 
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was a jurisdictional prerequisite to the 
filing of administrative appeals. See, 
e.g., Dawco Construction, Inc. v. United 
States, 930 F.2d 872 (Fed. Cir. 1991). 
Thus, it was becoming increasingly 
common for contractors to submit 
“claims” to contracting officers which 
were subsequently alleged by the gov- 
ernment to be not in dispute when sub- 
mitted. Thereafter, administrative ap- 
peals would be instituted on those 
claims only to have those appeals dis- 
missed when it was determined that the 
preexisting dispute requirement was 
not satisfied. Moreover, prior judicial 
decisions required that not only must 
entitlement be in dispute, but also that 
a dispute must exist with the respect 
to the amount of the claim. Reflectone, 
Inc. v. Kelso, 34 F.3d 1031 (Fed. Cir.), 
vacated, 34 F.3d 1039 (Fed. Cir. 1994). 
The only certain way to avoid the pit- 
falls presented by the preexisting dis- 
pute requirement was to submit a 
noncertified claim to the contracting 
officer to determine if in fact the request 
would be denied. Thereafter, upon de- 
nial of the request, the identical sub- 
mission would then again be furnished 
to the contracting officer in the form of 
a certified claim. This process was both 
time consuming and wasteful. 
However, in Reflectone, Inc. v. 
Dalton, 60 F.3d 1572 (Fed. Cir. 1995), 
the U.S. Court of Appeals for the Fed- 
eral Circuit removed much of the con- 
fusion in this area. Reflectone held that 
the definition of a claim set forth in 
Federal Acquisition Regulation 33.201 
mandates that a preexisting dispute 
exist only with respect to vouchers, in- 
voices, or other routine requests for 
payment. The court further held that 
the requirement for a preexisting dis- 
pute does not apply with respect to any 
nonroutine request for payment. The 
application of the preexisting dispute 


requirement to vouchers and invoices 
is not particularly burdensome as the 
submission of those documents are 
rarely intended as claims. Rather, it 
was the application of the preexisting 
dispute requirement in the context of 
the nonroutine request for payment 
that proved so troublesome. 

The impact of the Reflectone decision 
is likely to be far reaching as govern- 
ment contractors will no longer be obli- 
gated to submitted duplicate requests 
for monetary or other relief. The elimi- 
nation of this requirement is likely to 
significantly streamline the federal 
claims resolution process. As such, the 
decision in Reflectone should be wel- 
come by all persons involved in the fed- 
eral procurement arena. 

JEFFREY A. LoviTky 
Washington, D.C. 


Mr. Lovitky provided an excellent 
overview of federal procurement law in 
the December issue. 

Readers should be aware, however, 
that the Federal Acquisition Streamlin- 
ing Act of 1994 mandated revision by 
GAO of its bid protest regulations. 
Those rules at 4 C.F.R. 21 were effec- 
tive October 1, 1995. One particular 
change to the regulations of interest to 
attorneys intending to file bid protests 
is the conversion of GAO’s timeliness 
rules from “working days” to “calendar 
days.” A protester may now file a pro- 
test (which does not involve an alleged 
solicitation impropriety) not later than 
14 calendar days (as opposed to 10 
working days) after the basis of the pro- 
test is known or should have been 
known, whichever is earlier. 


C. A. D’ANDREA 
Jacksonville 


THE FLORIDA BAR’S ETHICS WATS LINE 
1-800-235-8619 


The Florida Bar's toll-free Ethics WATS line is an exclusive service for 
lawyer members for an informal advisory opinion on their proposed conduct. 
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small, vocal group of our 
members has repeatedly de- 
clared, so often that we be- 
lieve it is so, that “The vast 
majority of our members, who do not 
actively participate in formal Bar ac- 
tivities, are unhappy with the actions 
of The Florida Bar.” 

Partly in an attempt to test that hy- 
pothesis, and partly to see what I could 
learn from those Bar members who are 
not involved in Bar activities, I recently 
met in three cities with members se- 
lected at random to discuss their feel- 
ings about the profession and to hear 
first hand their opinions about The 
Florida Bar. 

To my amazement, the individuals 
with whom I met did not express any 
widespread unhappiness or displeasure 
with the primary activities of the Bar. 
They applauded our efforts in the ad- 
ministration of discipline; providing 
useful and reasonably priced continu- 
ing legal education; offering timely and 
instructive advice on questions of eth- 
ics; and addressing the negative image 
of our profession. While they did offer 
some helpful ideas and suggestions for 
improvement, generally they were in 
accord with the Bar’s programs, and 
indicated their lack of involvement was 
primarily because of economics, lack of 
time, or interest in other activities, 
rather than because of any philosophi- 
cal disagreement. Interestingly, not one 
individual supported transferring the 
regulation of lawyers to the legislature, 
or the deunification of the Bar. If these 
lawyers’ views are representative (and 
based on the fact that they were not 


PRESIDENT'S PAGE 


Guess What, You’re Not 
Ticked Off at the Bar, but... 


I think most of us feel the Bar does a good job of addressing the 


problems we have as lawyers. 


I can usually find someone at the Bar to answer the phone and at 
least provide a direction if not more concrete help. 


Participants in discussion groups 1/16-18/96 


only randomly selected, but also that 
each of the three groups expressed al- 
most identical thoughts, I have to be- 
lieve that they are), the problem we face 
is not with the Bar, but with our pro- 
fession. 

What these Bar members did agree 
on was the need for the Bar to reinforce 
and strengthen professionalism within 
our ranks. 


© What used to be “sharp” practice, is now 
“good” practice. Our standards need to 
be higher. 

¢ There is some justification to an image 
problem—we have no bedside manner 
with our clients. 

¢ There is a lack of trust between lawyers 
and their clients, and between lawyers 
themselves. 


Participants in discussion groups 
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If we are to maintain the indepen- 
dence of the profession, we must take 
important and positive steps to elevate 
the level of our own professionalism. 
Toward that end, the Professionalism 
Committee chaired by Justice Harry 
Lee Anstead is working to address the 
problems of client relations, civility of 
attorneys to each other, to the court and 
to parties, the installation of the ideals 
of professionalism during law school, 
and the creation of a center for profes- 
sionalism to coordinate these activities 
in the future. 

Some believe that the unpopularity 
of lawyers dates back to the time of 
Shakespeare. But many of us have the 
feeling that we are under attack cur- 
rently more than at any time we can 
remember. When did it all start? Did 
it begin with Watergate, as emphasized 
by John Dean’s infamous quote, “How 
in God’s name could so many lawyers 
get involved in something like this?” Is 
its origin the Supreme Court’s Bates 
decision in 1977 which first held law- 
yer advertising was entitled to First 
Amendment protection? Was it based 
on President Carter’s 1978 statement 
that we have 21 times the number of 
lawyers as Japan? Did it begin with 
Vice President Quayle’s 1991 pro- 
nouncement to the ABA that our sys- 
tem of justice put us at a competitive 
disadvantage with other nations? 

While no one single event may be 
cited as the cause, I believe that the cur- 
rent unpopularity of lawyers has been 
brought about by increased commercial- 
ism of the profession, including mis- 
leading and distasteful advertising, and 
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by the arrogant and aggressive behav- 
ior of lawyers toward each other, toward 
their clients, and toward others in- 
volved in the litigation process. These 
things can and must be corrected if the 
profession as we know it is to survive. 

The legal profession is a calling with 
obligations and responsibilities. 

As lawyers, our highest responsibil- 
ity is to represent our clients’ interests. 
However, that responsibility has its lim- 
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its: the ethical rules of our profession, 
and the higher responsibility placed on 
us by our standards of professionalism. 
As aptly expressed by the Honorable 
Harold G. Clark, former Chief Justice 
of the Supreme Court of Georgia: “Eth- 
ics is a minimum standard which is re- 
quired of all lawyers while profession- 
alism is a higher standard expected of 
all lawyers.” 

We have a responsibility to reason- 
ably assess our client’s case and can- 
didly convey that assessment, rather 
than simply tell the client what the cli- 
ent wants to hear. We also have an ob- 
ligation to let the client know that there 
are certain bounds of professionalism 
beyond which we will not go in pursuit 
of the case, no matter what the client 
demands. As President Roberta Ramo 
recently told the ABA Midyear Meet- 
ing: “Our obligation is not just to our 
clients, but to the whole system of jus- 
tice.” 

We also have an obligation to be civil 
to and to cooperate with our fellow law- 
yers. Taking an adversarial position in 
a lawsuit does not require that we must 
be antagonistic or adversarial with each 
other. Civility not only makes life more 
pleasant, but it helps resolve issues in 
a more expedient and less costly way. 

Moreover, we have a duty to our pro- 
fession to influence and exert peer pres- 
sure on our colleagues when they tee- 
ter toward unprofessional activity. 
When done informally, through local 
bench-bar committees, or through Inns 
of Court programs, such peer influence 
is often much more effective than for- 
mal grievance procedures. 

Regrettably, sometimes such volun- 
tary pressure is not sufficient and we 
must perform our duty of reporting 
these individuals to the Bar’s grievance 
department when they violate our ethi- 
cal standards. Likewise, collectively, we 
need to enact regulations to limit un- 
professional conduct. One such area is 
misleading and distasteful lawyer ad- 
vertising. Just “because the Constitu- 
tion permits a given activity does not 
mean it is ethically appropriate for 
members of a profession to pursue it,” 
to quote the late Chief Justice Warren 
Burger. Unfortunately, experience has 
taught that not all members of our pro- 
fession are willing to exercise restraint 
in this area. Accordingly, additional 
lawyer advertising regulations may be 
necessary to regain the public’s respect 
for our profession. 
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We have a duty to 
our profession to 
influence and exert 
peer pressure on our 
colleagues when they 
teeter toward 
unprofessional 
activity 


Good Works 

Lawyers have a monopoly on the rep- 
resentation of others in the judicial sys- 
tem. In return for this important right, 
we, as a profession, implicitly recog- 
nize that we must act in the public in- 
terest. Throughout history, lawyers 
have taken the lead in the representa- 
tion of unpopular causes. They chal- 
lenge the constitutionality of legislative 
and executive action; defend those 
charged with heinous crimes; and ad- 
vise unpopular business interests faced 
with governmental regulations. 

Lawyers have also taken the lead in 
civic, charitable, and religious activi- 
ties. Lost on those who criticize our 
profession are the unrecognized good 
works of lawyers in our society. 

We must take responsibility not only 
for our acts but also for the actions of 
our fellow lawyers. At stake is not just 
the esteem and respect of our clients, 
but also the public. Unless we are suc- 
cessful in restoring our sense of dignity 
and purpose—loosely called “profession- 
alism,” we will be viewed as being no 
different from any other business. The 
legislature will assert the right to con- 
trol the admission and regulation of 
lawyers, as they do with other busi- 
nesses. At stake is the loss of the thing 
our profession values most—our 
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O. B. McEwan died this fall and with 
him another bit of “old Orlando” per- 
ished. “Bo,” son of one of Orange 
County’s first medical doctors, was born 
in Orange County just after the turn of 
the century. 


His distinguished career included 
the Orlando city attorneyship under 
Mayor Bill Beardall, a term as presi- 
dent of The Florida Bar, and a distin- 
guished term on the Board of Governors 
of the American Bar Association. He 
founded one of the city’s major law 
firms, which still bears his name. 


Bo faced the news of terminal can- 
cer with typical grace and stoicism. Al- 
though his strength was waning daily, 
he was lucid and brave to the very end. 
I visited him several times toward the 
end, and although in obvious discom- 
fort, he showed genuine interest in my 
well- being as well as that of other close 
friends. 

Bo’s life was fruitful, distinguished, 
and joyous. The organ in the Episcopal 
Cathedral played “I'll Be Seeing You” 
at his funeral as one of his final re- 
quests. 


We'll sorely miss you “Oliver 
Boswell.” 


GEoRGE Epson 


Orlando 


Resolution In Memoriam 


O. B. McEwan 


Whereas, O. B. McEwan, was a highly respected member of The 
Florida Bar for 45 years who resided in Orlando, Florida, for 81 
years until his death October 4, 1995, and was elected by the law- 
yers of the State of Florida to serve as "President of The Florida Bar 
from May, 1958, to May, 1959; and 


Whereas, O. B. McEwan served the public as a lawyer, as City 
Attorney of Orlando, as a member of the Board of Governors of The 
Florida Bar and was an active member of the American Bar Asso- 
ciation, serving in its House of Delegates, on its Board of Gover- 
nors, and as a Fellow of the American Bar Foundation; and 


Whereas, O. B. McEwan was devoted to his country, serving as a 
Lieutenant Colonel in the United States Army in the European 
Theater of Operations as a member of General George Patton’s staff 
where he received the Legion of Merit for distinguished service; 
and 


Whereas, O. B. McEwan considered the Bar’s disciplinary pro- 
gram “a public trust and a heavy responsibility” and assumed a 
leadership role in strengthening this program by establishing the 
Office of Staff Counsel in 1958 within The Florida Bar to assist 
volunteer bar counsel and referees and to “protect the reputation of 
lawyers who are falsely accused”; and 


Whereas, O. B. McEwan served his profession with great dis- 
tinction as a champion of the highest ethical standards for lawyers 
and judges; and 


Whereas, O. B. McEwan made a major contribution by enhanc- 
ing the legal profession of Florida and directing its organization, 


The Florida Bar, toward greater public service for all the people of 
Florida; 


Now Therefore, be it Resolved by the Board of Governors 
of The Florida Bar that the loss of O. B. McEwan is mourned and 
that his extraordinary contributions and service to The Florida Bar, 
the legal profession, his community, the State of Florida and the 
a of America are acknowledged, recognized and ap- 
plauded. 


Dated this 26th day of January, 1996. 


John A. DeVault III John F. Harkness, Jr. 
President Executive Director 


16 THE FLORIDA BAR JOURNAL/MARCH 1996 


| 
= 


A Professional Document Assembly System 


ProDoc will automatically assemble Florida State Bar forms — 
- Florida Standard Jury Instructions — All seven parts of jury charges for civil negligence cases. 
- Legal Forms and Worksheets — All fourteen chapters, over 400 fully automated documents. 
- NEW!! — The Florida Bar Forms for Probate, from Florida Lawyers’ Support Services. 
The Plosida Bar Forms for Disechution of Marriage. 


on n't get bogged down preparing documents! 


et ProDoc chomp hours off the time needed to produce required documents! 
roDoc automatically prepares documents contained in extensive forms libraries or 
ocuments you have added yourself. 

roDec climinates time spent: cutting & pasting; searching & replacing; writing 
acros & merges; renumbering paragraphs; and more! 

roDoc speeds document preparation by: providing easy selection of forms 
om menus; using simple question & answer formats; providing informative “ae 
elp screens; storing case information for repeated use; using your PC’s word RY 
rocessor to touch-up and print documents. & 


iscover Why So Many Attorneys Use ProDoc 


‘1 must admit that ProDoc is undoubtedly unsurpassed in ease of use, application of current law, and availability of 


»xtensive forms...” 
‘_..being able to rely.on ProDoc for quick turnaround of work (saving both the attorneys and the clients time and money...) is an 


mormous benefit.” 
We would highly recommend ProDoc to any law office, even though it means that our competition may become as effective as ProDoc 


jas allowed us to be.” 

Leta J. Womack, Board Certified Family Lawyer, Womack & Womack 
‘Our secretaries say that it (ProDoc) is one of the easiest and most user-friendly systems they have worked with, and the documents provided in your latest update Gre 
‘remendous. We highly recommend your system.” 

Jim Blair, Heard, Goggan, Blair & Williams 


FOR MORE INFORMATION, CALL 
AUTOMATED 
LEGAL SYSTEMS. WNC 


The No Cisctlons heked 
30-day Money Back Guarantee! 


q tO 
es 


one are the days when 
nurses were considered 
mere “hand-servants” of 
physicians. Today, the pro- 
fessional nurse exercises a significant 
amount of responsibility for a patient’s 
well-being. Contemporary nurses can 
be found managing the care of gravely 
ill infants in state-of-the-art neonatal 
intensive care units, independently en- 
suring the health and safety of work- 
ers in industrial facilities, and provid- 
ing primary emergency response to 
consumers in computerized poison con- 
trol centers.” Because of the greater 
scope of their responsibilities,’ as well 
as the unique role they play in the 
health care delivery system,‘ profes- 
sional nurses are being individually 
sued with increasing frequency. 
Malpractice plaintiffs have typically 
relied upon the vicarious liability doc- 
trines of respondeat superior or bor- 
rowed servant/captain-of-the-ship to 
obtain a recovery for the negligent acts 
of nurses. Although these theories re- 
main popular, a nurse today may find 
herself® named and sued as an indi- 
vidual defendant. This article discusses 
how professional nursing liability theo- 
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Nursing Florida: 
The Path to Professional Liability 


by Marjorie C. Makar 


ries have evolved and been applied in 
the case law. The article also reviews 
Florida case law,® discusses common 
fact patterns in nursing malpractice 
cases and, in some instances, suggests 
ways in which the malpractice could 
have been prevented. 


Theories of Liability 

Historically, hospitals were not held 
liable for the acts of their employees.’ 
This protection developed from the doc- 
trine of charitable immunity, which 
basically stated that a charitable orga- 
nization (such as a hospital) could not 
be sued. In Schloendorff v. Society of 
New York Hospital, 105 N.E. 92 (N.Y. 
1914), Justice Cardozo stated that hos- 
pitals were “simply a physical place con- 
sisting of bricks, mortar, beds and 
equipment.”* Because the hospital itself 
was not considered the health care pro- 
vider, courts did not hold it liable for 
the negligent acts of others who provide 
patient care within the facility. Physi- 
cians and nurses were deemed indepen- 
dent contractors who practiced their 
skills in the hospital without supervi- 
sion or control by the hospital itself. 
Over time, the nature of the hospital 


changed,” and today it is well settled 
that a hospital can be held vicariously 
liable for the negligent conduct of its 
nurse-employees committed within the 
scope of their employment." The basis 
of liability is the employment relation- 
ship, and legal actions are based on the 
doctrine of respondeat superior.” 
Respondeat superior is a basic rule 
of agency"® “whereby an employer, mas- 
ter,'‘ or principal is liable for the negli- 
gent acts of his employees, servants,” 
or agents when those acts arise in the 
course and scope of their employment, 
service, or agency.”*® Pursuant to this 
doctrine, a hospital or physician “is re- 
sponsible for an injury done to the pa- 
tient through the want of proper skill 
and care in his assistant, apprentice, 
agent, or employee.”"” Thus, for ex- 
ample, a nurse employed by a hospital 
or physician who negligently injures a 
patient while acting within the scope 
of the nurse’s duties might be liable 
under this theory.'* A prospective plain- 
tiff would bring suit against the hospi- 
tal or physician alleging malpractice on 
the part of the hospital or the 
physician’s employee. Once the ele- 
ments of a malpractice cause of action 
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were proven, any resulting judgment 
would be collected solely from the hos- 
pital or physician.”® While this doctrine 
is relatively easy to apply when only one 
employer is involved, i.e., a hospital, it 
becomes more difficult when more than 
one potential employer exists.”° The 
borrowed servant rule was therefore 
developed to assign liability for em- 
ployee negligence to the proper em- 
ployer." 

The borrowed servant doctrine devel- 
oped under the premise that “[a] ser- 
vant directed or permitted by his mas- 
ter to perform services for another may 
become the servant of such other in 
performing the services. He may be- 
come the other’s servant as to some acts 
and not others.”” In applying this rule, 
courts focus their inquiry on which 
master was being served at the time of 
the specific act that caused the alleged 
injury.” The employer that is found to 
have been the master at the time of the 
act that caused the injury is vicariously 
liable, whereas the other employer is 
relieved of liability. Thus, for example, 
where a patient complains of malprac- 
tice after an operating room surgeon 
administers an improper solution dur- 
ing surgery which causes injury to the 
patient, the nurse who prepared the 
solution might be considered a bor- 
rowed servant of the operating room 
surgeon, under whose direct supervi- 
sion the nurse was working.” 

The captain-of-the-ship doctrine” is 
an extension of the borrowed servant 
rule that has been applied in operating 
room cases.” This doctrine presumes a 
master-servant relationship merely 
from the presence of the surgeon and 
other operating personnel in the oper- 
ating room.” Once the surgeon enters 
the ship—the operating room—the sur- 
geon has the complete right of control 
over the other personnel in the operat- 
ing room.” This doctrine has lost favor 
in recent years, primarily because 
fewer hospitals are protected by chari- 
table immunity and can now be held 
liable through the acts of its employ- 
ees.*! 

When nurses fail to meet standards 
of care in a hospital setting due to cir- 
cumstances totally out of their control, 
the proper cause of action would be 
against the hospital for corporate neg- 
ligence. This doctrine, as it applies to 
hospitals, was first adopted in 1965 in 
the Illinois case, Darling v. Charleston 
Community Memorial Hospital, 211 


N.E. 2d 253 (Ill. 1965), cert. denied, 383 
U.S. 946 (1966). In 1989, the doctrine 
was recognized by the Florida Supreme 
Court in Insinga v. LaBella, 543 So. 2d 
209 (Fla. 1989). The Insinga decision 
placed certain nondelegable duties re- 
garding patient care directly on the 
hospital.** The Florida Supreme Court 
held that a hospital owes an indepen- 
dent duty to its patients to select and 
maintain competent medical staff to 
treat them.* Failure to meet this stan- 
dard may subject the hospital to liabil- 
ity.* The corporate negligence doctrine 
has been extended to impose upon hos- 
pitals an affirmative nondelegable duty 
to provide nurses with staffing, equip- 
ment, and other support necessary to 
meet minimum prevailing standards of 
practice.** Thus, for example, if a 
hospital’s policy allowed chronic under- 
staffing of an intensive care unit, and a 
nurse could not meet the standard of 
care because of the understaffing, the 
hospital could be held liable for corpo- 
rate negligence. 

In today’s competitive health care 
environment and with the implemen- 
tation of maximum cost containment 
measures, hospitals must walk a fine 
line to reconcile the competing factors 
of decreasing the cost of health care 
while maintaining the standard of care. 
When a hospital’s cost containment ef- 
forts significantly and adversely affect 
the standard and quality of patient 
care, the hospital could be subject to 
increased litigation under the corporate 
negligence doctrine for harm shown to 
have proximately resulted. _ 

As discussed, when a nurse acts ap- 
propriately under the direction and or- 
ders of a physician in matters involv- 
ing medical professional skill and 
judgment, the nurse is absolved from 
liability for these acts. Similarly, where 
a nurse adequately and properly per- 
forms ministerial acts pursuant to her 
employer hospital’s policies—where 
those policies meet the standard of care 
for hospitals—she is not liable. Where, 
however, a nurse is called upon to exer- 
cise independent professional judgment 
and she does so negligently, she may be 
liable as discussed in the next section. 


Duties of the 
Professional Nurse 

In Florida, a nurse owes to the pa- 
tient the duty to possess that degree of 
learning and skill ordinarily possessed 
by nurses in good standing® in the lo- 
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cal community.*’ Further, a nurse is 
required to exercise that degree of care 
ordinarily exercised by other members 
of the profession acting under similar 
circumstances.* Nursing malpractice 
arises when a nurse fails to meet these 
minimum standards.* Most acts of 
nursing malpractice fall within a few 
categories of omissions or commissions. 
The following cases outline the most 
common nursing malpractice fact pat- 
terns. 
© Failure to Provide Physical Protection 

The vast majority of reported nurs- 
ing malpractice decisions involve a 
nurse’s failure to follow basic precau- 
tions to ensure a patient’s physical 
safety.” For example, a number of cases 
involve patients injured when a nurse 
does not provide appropriate safe- 
guards. For example, in Veliz v. Ameri- 
can Hospital, 414 So. 2d 226 (Fla. 3d 
DCA), review denied, 424 So. 2d 760 
(1982), a nurse assisted a post-opera- 
tive patient (the patient was under the 
influence of sedative medication) to the 
bathroom, where the nurse left the pa- 
tient unattended.*! While attempting to 
undress and wash, the patient became 
dizzy, fell, and injured her back on the 
bathtub.” This mishap could probably 
have been prevented if the nurse had 
either appointed a nurse’s aide to as- 
sist and supervise the patient, or if the 
nurse had waited until a time when she - 
could have supervised the patient.” 
Another example is improper use of re- 
straints that results in serious injury. 
In Robison v. Faine, 525 So. 2d 903 (Fla. 
3d DCA 1987), a private duty nurse was 
hired to provide “around-the-clock” 
nursing care for a patient on suicide 
precautions.“ Prior to leaving on a 
lunch break, the nurse placed the pa- 
tient in a restraining device that at- 
tached to the sides of the hospital bed.” 
The nurse did not secure the restraints 
properly and the patient was able to 
untie herself.“ The patient made her 
way to the hospital roof, attempted to 
jump to a nearby tree and, upon falling 
to the ground, sustained serious in- 
jury.’ This incident could have been 
prevented if the nurse had taken the 
time to properly tie the restraints, or if 
she was not sure how to do so, to re- 
quest assistance. 
Failure to Monitor and/or Promptly 

Respond 

A number of nursing malpractice 
cases involve injuries to patients result- 
ing from a nurse’s failure to adequately 
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monitor a patient’s condition. In Fincke 
v. Peeples, 476 So. 2d 1319 (Fla. 4th DCA 
1985), review denied, 486 So. 2d 596 
(Fla. 1986), a recovery room nurse was 
held liable for her failure to monitor and 
assess a patient’s airway post-opera- 
tively.“ The 17-year-old male patient 
was prematurely extubated following 
orthopedic surgery.“ Because the nurse 
had to tend to another patient admit- 
ted to the recovery room after surgery, 
she could not provide constant monitor- 


ing to ensure that the 17-year-old was 
breathing on his own. He stopped 
breathing and suffered severe brain 
damage." In this case, the recovery 
room nurse had a duty to provide con- 
stant monitoring so long as the patient 
was in the recovery room and in need 
of such care. 

The fact that a nurse diligently moni- 
tors and assesses her patient’s condi- 
tion may not be enough if the patient’s 
condition deteriorates and the nurse 
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fails to take appropriate action. In Va- 
riety Children’s Hospital v. Perkins, 382 
So. 2d 331 (Fla. 3d DCA 1980), a hospi- 
tal was found vicariously liable for the 
acts of its nurse employees who alleg- 
edly did not respond appropriately to a 
child’s deteriorating post-operative con- 
dition.™ The four-month-old child began 
to experience difficulty breathing 
shortly after his admission to the inten- 
sive care unit after surgery.“ Over the 
next two hours, as the child’s condition 
steadily worsened, the nurses and resi- 
dent physicians failed to employ ad- 
equate medical procedures in light of 
the child’s symptoms.® As a result, the 
child suffered a cardio-respiratory ar- 
rest and, during the several minutes it 
took for the hospital staff to resuscitate 
the child, he sustained devastating and 
irreversible brain damage. Under 
these types of circumstances, a nurse 
has an affirmative duty to exercise her 
professional judgment to ensure that all 
adequate steps are taken to appropri- 
ately treat a patient’s deteriorating con- 
dition.*’ 

In a complex technological working 
environment, nurses must also be very 
familiar with the medical equipment 
available in their particular unit. If a 
nurse has the equipment available and 
does not know how to use it, she may 
be liable for malpractice or the hospi- 
tal may be liable for negligence. In 
Mather v. Griffin Hospital, 540A.2d 666 
(Conn. 1988), the Connecticut Supreme 
Court affirmed a $9-million damages 
award against a hospital for its nurse- 
employee’s failure to assist in the re- 
suscitation effort of a newborn infant.® 
The nurse apparently could not differ- 
entiate between different-sized endo- 
tracheal tubes and she did not know 
how to manipulate an ambu bag™ or 
other resuscitative equipment.” As a 
result, the infant was severely asphyxi- 
ated and suffered brain damage.” In 
order to avoid these types of situations, 
nurses should request and receive ex- 
tensive and continuous training in the 
safe and proper use of hospital equip- 
ment. This training should include 
regular drills in emergency resuscita- 
tive efforts so that nurses will be able 
to access and utilize the equipment 
under stressful conditions. 
© Failure to Properly Administer 

Medications 

A common area for potential nursing 
malpractice arises where a nurse fails 
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Nurses are taught the “five rights” in 
nursing school—that they must give the 
right medication to the right patient in 
the right dose at the right time by the 
right method.™ Malpractice may result 
when a nurse overlooks one of these 
“rights.” 

Nurses can be found negligent where 
they administer the wrong medication 
because they did not take adequate time 
to look closely at a medication label. In 
Habuda v. Trustees of Rex Hospital, Inc., 
164 S.E. 2d 17 (N.C. App. 1968), a nurse 
gave an oral dose of PhisoHex antibac- 
terial scrub instead of milk of magne- 
sia.® The evidence showed that the two 
substances were virtually identical in 
appearance and were kept in close prox- 
imity in the hospital medical room.™ 
The patient suffered from severe gas- 
tritis and esophagitis as a result of tak- 
ing the PhisoHex, which is not meant 
to be ingested.© Obviously, this error 
could have been avoided if the nurse 
had more carefully read the labels. The 
error could also have been prevented if 
the hospital’s policies provided for bet- 
ter labeling and storage of the medica- 
tions themselves. 

Drugs must be administered in the 
proper manner in order to prevent se- 
rious injury to patients. For example, 
improper administration of intramus- 
cular injections can lead to sciatic nerve 
injury due to the injection of medica- 
tion too close to the sciatic nerve, or 
to necrosis of surrounding subcutane- 
ous tissue if the medication is not ad- 
ministered deeply into the muscle.” 

A nurse who administers a medica- 
tion pursuant to an incomplete or in- 
correct physician’s order will not be 
shielded from liability. In Norton v. Ar 
gonaut Insurance Company, 144 So. 2d 
249 (La. 1962), an assistant nursing 
director, who had not practiced in a 
clinical setting for several years, was 
filling in on an understaffed pediatric 
ward where she administered a fatal 
dose of a cardiac drug to a three-month- 
old child. The physician had pre- 
scribed the drug in a certain amount, 
but he had failed to prescribe the man- 
ner of administration.® Given her lack 
of recent clinical experience, the nurse 
was unfamiliar with the drug and, 
rather than question the prescribing 
physician, she gave the drug by intra- 
muscular injection.” The nurse was not 
aware that the drug was available in 
an oral form, i.e., the form the physi- 
cian intended for administration.”! The 


injectable form was a higher concentra- 
tion than the oral form.” As a result, 
the child received a marked overdose 
of the medication and died.” The nurse 
was found negligent for administering 
a drug with which she was unfamiliar, 
and for failing to confirm the proper 
method of administration with the pre- 
scribing physician.” Although a nurse 
is professionally obligated to properly 
carry out physicians’ orders, she may 
legally delay execution of that order 
until she is satisfied that the order is 
correct.”> Furthermore, if, in the nurse’s 
professional judgment, the order is in- 
correct or incomplete, she has the legal 
obligation to pursue the matter through 
her supervisor and/or hospital admin- 
istration. 

Nurses have an independent obliga- 
tion to be knowledgeable about all the 
medications they administer, including 
side effects, dose ranges, and drug in- 
teractions.”° As discussed, they may 
breach this obligation if they adminis- 
ter medications with which they are 
unfamiliar. In Campbell v. Preston, 379 
S.W. 2d 557 (Mo. 1964), a nurse was 
ordered to assist an intern in adminis- 
tering a drug to a patient.” Neither the 
nurse nor the intern was aware that the 
drug was an anesthetic agent requir- 
ing the specialized knowledge, skill, and 
training of an anesthesiologist.” Imme- 
diately after the drug was administered 
and as a result thereof, the patient 
stopped breathing and suffered a car- 
diac arrest.” This example underscores 
the critical need for nurses to familiar- 
ize themselves with the medications 
they handle, even where these medica- 
tions are prescribed by competent phy- 
sicians. Because nurses dispense the 
majority of the medications prescribed 
in hospital settings, the nurse will of- 
ten be the final check point to ensure 
that the patient is receiving the correct 
drug in the correct dose by the correct 
route. 


Conclusion 

Today, the nurse’s role is difficult to 
define. Nursing responsibilities have 
increased greatly and so has the level 
of the professional nurse’s accountabil- 
ity. As physicians depend more heavily 
on nursing assessment and professional 
judgment, as nurses become more spe- 
cialized in their clinical practice, and 
as independent nurse practitioners be- 
come more widely utilized, the greater 
the potential for legal claims to be 
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brought against professional nurses— 
and the greater the importance for 
nurses to comply with standards of 
care. 


1 See, e.g., CHARLES E. ROSENBERG, THE CARE 
oF STRANGERS, THE Rise or AMERiIca’s Hospi- 
TAL SysTEM 231 (1987). 

? Karen Markus, The Nurse as Patient Ad- 
vocate: Is There a Conflict of Interest?, 29 
Santa Cuara L. Rev. 391 (1989). 

3 At least one court has recognized this 
increase in accountability when it stated 
that: 

“The role of the registered nurse has 
changed, in the last few decades, from that 
of a passive, servile employee to that of an 
assertive, decisive health care provider. To- 
day, the professional nurse monitors complex 
physiological data, operates sophisticated 
lifesaving equipment, and coordinates the 
delivery of a myriad of patient services. As a 
result, the reasonably prudent nurse no 
longer waits for and blindly follows physi- 
cians’ orders.” 

Bleiler v. Bodnar, 489 N.Y.S.2d 885, 889 
(1985). 

‘ Nursing has evolved from a profession 
that merely carried out physician’s orders 
to one that assesses the patient’s condition, 
makes judgments based upon that assess- 
ment, and acts according to professional 
judgment. See Fra. Stat. §464.003(3)(a) 
(Supp. 1994). 

5 Although an increasing number of nurses 
are men, 97 percent are women. Connie 
Lauerman, Saturday, Bloody Saturday, Cui. 
Tris., Dec. 10, 1989, §3 (Sunday Magazine), 
at C16. Throughout this article, the female 
pronoun is used when referring to nurses 
acknowledging that nursing is no longer a 
strictly female-oriented profession. 

® Florida case law is used to provide ex- 
ampl¢s of the most common types of nurs- 
ing negligence scenarios. Where reported 
cases from other jurisdictions are more il- 
lustrative, they are cited to instead. 

7 Nicholson v. Good Samaritan Hosp., 199 
So. 344, 346 (Fla. 1940) (providing synopsis 
of case law). 

8 Schloendorff v. Society of New York Hos- 
pital, 105 N.E. 92, at 97 (N.Y. 1914). 

Td. 

10 See generally ROSENBERG, supra note 1 
(the author discusses at length the evolu- 
tion of the American hospital system). 

1 See, e.g., Wilson v. Lee Memorial Hosp., 
65 So. 2d 40 (Fla. 1953). 

12 Carmen D. Rasmussen, Hospital Liabil- 
ity Related to Understaffing of Nursing Ser- 
vices: Walking the Fine Line Between 
Respondeat Superior and Corporate Negli- 
gence, 94 W. Va. L. Rev. 1083 (1992). 

18 “A master is subject to liability for the 
torts of his servants committed while acting 
in the scope of their employment.” REestaTE- 
MENT (SEcoND) oF AGENCY §219(1) (1957). 

4 “A master is a principle who employs 
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another to perform a service in his affairs 
and who controls or has the right to control 
the physical conduct of the other in the per- 
formance of the service.” RESTATEMENT (SEc- 
OND) oF AGENCY §2(1) (1957). 

1% The Restatement of Agency provides 
that: 

“(1)Aservant is a person employed to per- 
form services in the affairs of another and 
who with respect to the physical conduct in 
the performance of the services is subject to 
the other’s control or right of control. 

“(2) In determining whether one acting 
for another is a servant or an independent 
contractor, the following matters of fact, 
among others, are considered: 

“(a) the extent of control which, by the 
agreement, the master may exercise over the 
details of the work; 

“(b) whether or not the one employed is 
engaged in a distinct occupation or business; 

“(c) the kind of occupation, with reference 
to whether, in the locality, the work is usu- 
ally done under the direction of the employer 
or by a specialist without supervision; 

“(d) the skill required in the particular 
occupation; 

“(e) whether the employer or the work- 
man supplies the instrumentalities, tools, 
and the place of work for the person doing 
the work; 

“(f) the length of time for which the per- 
son is employed; 

“(g) the method of payment, whether by 
the time or by the job; 

“(h) whether or not the work is part of 
the regular business of the employer; 

“(i) whether or not the parties believe 
they are creating the relation of master and 
servant; and 

“(j) whether the principal is or is not in 
business.” 

RESTATEMENT (SECOND) OF AGENCY §220 (1957). 

16 J. Scott Coalter, The Vicarious Liability 
of a Physician for the Negligence of Other 
Medical Professionals—North Carolina 
Charts a Middle Course—The Effect of Har- 
ris v. Miller, 17 CampBe.t L. Rev. 375, 381 
(1995). 

1770 C.J.S. Physicians and Surgeons §85 
(1987). 


18 See, e.g., Folta v. Bolton, 493 So. 2d 440, 
441 n.1 (Fla. 1986). 

1” Barbara C. Horwitz, The Nurse as Defen- 
dant, TRIAL Law. 39, 40 (Sept. 1991). 

20 “Although the duties of an assisting 
nurse involving professional skill are gen- 
erally regarded as controlled by the surgeon, 
when the nurse’s services are simply minis- 
terial in character, she is not regarded as 
the doctor’s borrowed servant, but rather as 
the servant of the hospital, so that the lat- 
ter may be vicariously liable to the patient.” 
Beaches Hosp. v. Lee, 384 So. 2d 234, 237 
(Fla. 1st D.C.A.), review denied, 392 So. 2d 
1371 (1980). 

21 See Coalter, supra note 16, at 382. 

22 RESTATEMENT (SECOND) OF AGENCY §227 
(1957). 

23 See, e.g., Hudmon v. Martin, 315 So. 2d 
516, 517 (Fla. 1st D.C.A. 1975) (appellate 
court affirmed trial court’s finding that a 
nurse who is employed by a hospital, but who 
is assigned to assist a doctor in performance 
of an operation and is therefore under con- 
trol of the doctor, is a borrowed servant for 
whose negligent acts the doctor is respon- 
sible). But see Buzan v. Mercy Hosp., Inc., 
203 So. 2d 11, 13-14 (Fla. 3d D.C.A. 1967) 
(appellate court reversed trial court’s entry 
of summary judgment for hospital; hospital 
nurse performing purely ministerial func- 
tions, such as sponge count, is considered 
borrowed servant of hospital). 

24 Coalter, supra note 16, at 383. But see 
Fortson v. McNamara, 508 So. 2d 35 (Fla. 
2d D.C.A. 1987) (court held that a nurse 
anesthetist, who had special training and 
was board certified to administer anesthe- 
sia, was not a borrowed servant of the sur- 
geon but was independently liable for alleged 
negligence). 

25 Hudmon v. Martin, 315 So. 2d 516 (Fla. 
1st D.C.A. 1975). But see Buzan v. Mercy 
Hosp., Inc., 203 So. 2d 11 (Fla. 3d D.C.A. 
1967) (in a case where a patient complains 
of malpractice after a surgical sponge is left 
in her wound, the court held that the scrub 
nurse responsible for the sponge count would 
more likely be considered a servant of the 
hospital, rather than a borrowed servant of 
the operating room surgeon). 

26 The captain-of-the-ship doctrine was first 
described in McConnell v. Williams, 65 A.2d 
243 (Pa. 1949). In McConnell, the Pennsyl- 
vania Supreme Court stated that “[iJn the 
course of an operation in the operating room 
of a hospital and until the surgeon leaves 
that room at the conclusion of the operation 
... he is in the same complete charge of those 
who are present and assisting him as the 
captain of a ship over all on board .. . .” Id. 
at 246. 

27 Coalter, supra note 16, at 385. 

28 See, e.g., Hudmon v. Martin, 315 So. 2d 
516 (Fla. lst D.C.A. 1975); Buzan v. Mercy 
Hosp., Inc., 203 So. 2d 11 (Fla. 3d D.C.A: 
1967). 

2° Coalter, supra note 16, at 385. 

%° Horwitz, supra note 19, at 40. 

31 JANINE Fiesta, THE Law AND LIABILITY: A 
GulbE For NursEs 22 (2d ed. 1988). One court 
criticized the doctrine and stated that: 

“A theory that the surgeon directly controls 
all activities of whatever nature in the oper- 
ating room certainly is not realistic in 
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present day medical care. Today’s hospitals 
hire, fire, train and provide day-to-day su- 
pervision of their nurse employees. Fortu- 
nately, hospitals can and do implement stan- 
dards and regulations governing good 
surgery practices and techniques and are in 
the best position to enforce compliance; 
....” Truhitte v. French Hosp., 180 Cal. Rptr. 
152, 160 (Cal. Ct. App. 1982). 

%2 Insinga v. LaBelle, 543 So. 2d 209 (Fla. 
1989). 

33 Td, at 213. Specifically, the court stated 
that: 


“The public policy which justifies placing the 
expanded responsibility and duty of care on 
a hospital is based on the present day view 
that a hospital is a multifaceted health care 
facility that should be responsible for proper 
medical treatment on its premises. This view 
is justified because the hospital is in a supe- 
rior position to supervise and monitor phy- 
sician performance and is, consequently, the 
only entity that can realistically provide 
quality control.” 

Id. at 214. 

* The court recognized, however, that this 
liability will extend only to the physician’s 
conduct while rendering treatment to pa- 
tients in the hospital. Id. The hospital will 
not be responsible for a physician’s conduct 
beyond the hospital premises. Jd. 

35 See, e.g., Rasmussen, supra note 12 at 
1083. 

36 Drew v. Knowles, 511 So. 2d 393, 396 (Fla. 
2d D.C.A. 1987). 

37 Akins v. Hudson Pulp & Paper Co., 330 
So. 2d 757, 758 (Fla. Ist D.C.A. 1976), cert. 
denied, 344 So. 2d 323 (Fla. 1977). Some 
states have rejected a fixed locality rule for 
nurses, opting instead for a national stan- 
dard of care. See Victoria L. Miller, Court 
Rejects Fixed Locality Rule for Nurses, 
Adopts National Standard of Care, 46 S.C. 
L. Rev. 177 (1994). 

38 Drew, 511 So. 2d at 396; Akins, 330 So. 
2d at 758. 

3° Drew, 511 So. 2d at 396. 

* Horwitz, supra note 19, at 41. 

“| Veliz v. American Hospital, 414 So. 2d 
226, at 227 (Fla. 3d D.C.A.), review denied, 
424 So. 2d 760 (1982). 

“ Td. At trial, the jury returned a verdict 
for the hospital. The appellate court found 
that the trial court had erred in its instruc- 
tions and reversed and remanded for a new 
trial. Id. at 228. 

48 See also Garofalo v. Community Hosp. of 
So. Broward, 382 So. 2d 722 (Fla. 4th D.C.A. 
1980) (patient allegedly fell and was injured 
in her room due to nurse’s failure to timely 
respond to patient call light); Hialeah Hosp., 
Inc. v. Johnson, 268 So. 2d 424 (Fla. 3d 
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D.C.A. 1972), cert. denied, 276 So. 2d 53 
(1973) (paralyzed patient who was left alone 
with her legs dangling off the side of bed, 
fell and sustained severe fracture of her leg); 
Cavenaugh v. South Broward Hosp. Dist., 
247 So. 2d 769 (Fla. 4th D.C.A. 1971) (pa- 
tient was left on a stretcher in an unattended 
holding room in emergency department of 
hospital for approximately two hours and, 
while attempting to go to the bathroom, fell 
from the stretcher and broke her hip); 
Strickland v. Bradford County Hosp. Corp., 
196 So. 2d 765 (Fla. ist D.C.A. 1967) (eld- 
erly patient who was sedated after admis- 
sion to hospital fell off side of bed and frac- 
tured her hip; side rail on one side of bed 
was not left in locked and upright position); 
Mercy Hosp., Inc. v. Larkins, 174 So. 2d 408 
(Fla. 3d D.C.A. 1965) (patient admitted for 
monitoring of dizzy spells fell while attempt- 
ing to go to the bathroom without assis- 
tance). 

“ Robinson v. Faine, 525 So. 2d 903, at 905 
(Fla. 3d D.C.A. 1987). 

‘7 Td. In this case, the trial court entered a 
directed verdict for the nurse on plaintiff's 
claim of negligent care. The appellate court 
held that the trial court employed the wrong 
standard for a directed verdict, and it there- 
fore reversed and remanded for a new trial. 
Id. at 907. 

48 Fincke v. Peeples, 476 So. 2d 1319, at 1321 
(Fla. 4th D.C.A. 1985), review denied, 486 
So. 2d 596 (Fla. 1986). 

* Td. at 1320. 

50 Td. at 1321. 

52 In some circumstances, a hospital’s staff- 
ing policy may prevent a nurse from ad- 
equately and safely performing her monitor- 
ing duties. Where a nurse is assigned too 
many patients and is unable to provide the 
necessary level of care—taking into account 
the patients’ needs for close monitoring—she 
is under an ethical and legal obligation to 
report the staffing problem to her immedi- 
ate supervisor and/or to hospital adminis- 
tration. 

58 Variety Children’s Hospital v. Perkins, 
382 So. 2d 331, at 333 (Fla. 3d D.C.A. 1980). 

54 Td. 

56 Td. 

57 See also Darling v. Charleston Commu- 
nity Memorial Hosp., 211 N.E. 2d 258 (Ill. 
1965), cert. denied, 383 U.S. 946 (1966) 
(nurses failed to report the deteriorating 
condition of a casted leg to other than the 
treating physician; the young man ended up 
having the leg amputated); Goff v. Doctor’s 
Gen. Hosp., 333 P.2d 29 (Cal. 1958) (a nurse 
failed to pursue administrative channels 
when a doctor failed to come to attend to a 
hemorrhaging obstetrical patient after sev- 
eral calls from the nurse). 

58 Mather v. Griffin Hospital, 540A.2d 666, 
at 668 (Conn. 1988). 

59 An “ambu bag?” is a type of oxygen deliv- 
ery device commonly used in artificial resus- 
citative efforts. 

% Mather v. Griffin Hospital, 540 A.2d 666. 
61 Td. at 668-69. 
2 Horwitz, supra note 19, at 41. 


83 Habuda v. Trustees of Rex Hospital, Inc., 
164 S.E. 2d 17, at 20 (N.C. App. 1968). 

Td. 

8 See Homemakers, Inc. v. Gonzales, 400 So. 
2d 965 (Fla. 1981) (case in which a patient 
alleged that a nurse negligently adminis- 
tered an intramuscular injection thereby 
causing the patient injury, was dismissed by 
the court as barred by the statute of limita- 
tions). 

87 Barnes v. St. Francis Hosp. and Sch. of 
Nursing, Inc. , 507 P.2d 288 (Kan. 1973). 

88 Norton v. Argonaut Insurance Company, 
144 So. 2d 249, at 255-56 (La. 1962). 

8 Td. at 253. 

7 Td. at 255. 

™ Td. at 255-56. 

Id. 

™ Td. at 260. 

™ Kileen v. Reinhardt, 419 N.Y.S. 2d 175 
(N.Y. App. Div. 1979). “The law is clear that 
a hospital is protected from liability when it 
follows the direct and explicit orders of the 
attending physician unless its staff knows 
that the doctor’s orders are ‘sc clearly 
contraindicated by normal practice that or- 
dinary prudence requires inquiry into [their] 
correctness.’ ” Jd. at 177 (citation omitted). 

7 Horwitz, supra note 19, at 43. 

™ Campbell v. Preston, 379 S.W. 2d 557, at 
561 (Mo. 1964). 
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honors from the University of Florida 
in 1984. Prior to law school, Ms. 
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uring a federal action under 

the Comprehensive Environ- 

mental Response, Compen- 

sation and Liability Act of 
1980 (CERCLA)! for hazardous waste 
remediation cost-recovery, plaintiff, the 
current owner of the contaminated 
property, submitted a privilege in par- 
tial response to defendants’ discovery 
requests. Plaintiff claimed exemption 
solely on the privilege of self-critical 
analysis. Defendants asserted that the 
issue governing the applicability of the 
privilege of self-critical analysis in the 
environmental setting is one of first 
impression, and urged the court not to 
recognize its validity. Plaintiff moved 
for a protective order from the U.S. Dis- 
trict Court in the Northern District of 
Florida to shield these documents from 
discovery. After reviewing the subject 
documents in camera, the court granted 
plaintiff’s motion for a protective mo- 
tion in part, and denied in part. The 
court held that due to the importance 
of the public interest in providing a cor- 
porate atmosphere conducive to candid 
assessment of regulatory compliance, 
plaintiff was entitled to a qualified 
privilege under the doctrine of self-criti- 
cal analysis.” 

Bredice v. Doctors Hospital, 50 F.R.D. 
249 (D.D.C. 1970), aff'd without opin., 
479 F.2d 920 (1973), a medical malprac- 
tice action, is widely recognized as the 
seminal case in the development of the 
self-critical analysis privilege. The is- 
sue before the Bredice court was 
whether to allow the discovery of min- 
utes and reports of defendant hospital’s 
staff concerning the death of plaintiff’s 
decedent. The pretrial examiner rec- 
ommended that the court deny the 
plaintiff’s motion for production and 
inspection of the withheld documents 
as a matter of public policy. In uphold- 
ing this recommendation, the Bredice 
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court recognized that the hospital’s ac- 
creditation guidelines provided for the 
use of committee review proceedings for 
the sole purpose of enhancing available 
care and treatment. The court ex- 
plained that absent evidence of extraor- 
dinary circumstances, the public inter- 
est in providing a confidential forum of 
peer review in which to improve medi- 
cal procedures greatly outweighed the 
private litigant’s interest in discovery 
of the records from these meetings. In 
making its determination, the court 
further explained that these staff meet- 
ings are not focused on current patient 
care, but are retrospective in nature, 
and that the undeniable value of these 
procedures would be destroyed if dis- 
covery were permitted.* 

The first case to extend the self-criti- 
cal analysis privilege from the medical 
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field was Banks v. Lockheed-Georgia 
Co., 53 F.R.D. 283 (N.D. Ga. 1971). The 
issue before the Banks court was 
whether to allow the plaintiff access to 
an in-house report prepared by 
defendant’s employees involving a self- 
critical analysis concerning equal em- 
ployment opportunities and adherence 
to corporate affirmative action compli- 
ance programs. Relying heavily on the 
reasoning of Bredice, the Banks court 
held that when a company generates 
such reports for the purpose of strength- 
ening its compliance with federal equal 
employment laws, it would be contrary 
to public policy to then allow subse- 
quent litigants to use the report against 
the company.‘ 

Although the self-critical analysis 
privilege has been extended to cases 
involving issues other than medical 
peer reviews and equal employment 
opportunity, courts have hesitated to 
extend the exemption to certain areas. 
One such realm is that of hazardous 
substance remediation liability deter- 
minations. 

In Koppers Co., Inc. v. Aetna Casualty 
and Surety Co., 847 F. Supp. 360 (W.D. 
Pa. 1994), the court was faced with the 
issue of whether to recognize the self- 
critical analysis privilege to shield en- 
vironmental reports, records, and 
memoranda from discovery. The court 
stated that in light of the highly regu- 
lated environmental arena, it doubted 
the threat of discovery requests in fu- 
ture litigation would provide further 
measurable disincentive to potential 
environmental polluters. In declining to 
extend this privilege to the environmen- 
tal field, the court stated that the pub- 
lic interest in disclosure of information 
pertaining to potentially dangerous 
environmental issues outweighs the 
litigant’s need for confidentiality.® 

Despite judicial hesitation to extend 


the self-critical analysis privilege to the 
environmental field, litigants have per- 
sisted in seeking its protection. In re- 
sponse, courts have continued to apply 
a balancing test between the compet- 
ing public policies of furthering congres- 
sional intent and applying procedural 
rules expansively. When presented 
with a claim to the privilege under 
CERCLA, courts must decide whether 
encouraging voluntary settlements 
with the government and stimulating 
expedient cleanup actions outweighs 
providing extremely broad discovery 
parameters to private litigants.® 

CERCLA (and the subsequent 1986 
Superfund Amendments) was passed to 
establish hazardous waste remediation 
and removal funding and procedures, 
and to ensure that the responsible par- 
ties were held ultimately liable for the 
remediation costs.’ CERCLA permits 
cost recovery actions by potentially re- 
sponsible parties (PRPs) to encourage 
them to take the lead role in expedit- 
ing hazardous waste remediation. 
These cost recovery actions apply to an 
extremely broad range of remediation 
participants, including those who settle 
with the government and proceed with 
cleanup under a consent decree, as well 
as those who undertake remediation 
efforts without governmental involve- 
ment.® 

Further evidence of congressional in- 
tent to encourage voluntary hazardous 
waste cleanup is found in CERCLA’s 
contribution protection provision. This 
provision protects settling PRPs from 
contribution actions initiated by other 
PRPs.® The discretion granted to the 
Environmental Protection Agency 
(EPA) with respect to negotiation of 
settlements and the provision of fund- 
ing for certain remedial activities also 
indicates strong congressional intent to 
encourage voluntary settlement and to 
hasten hazardous substance cleanup 
efforts in the private sector realm."® 

In Reichhold Chemicals, Inc. v. 
Textron, Inc., 157 F.R.D. 522 (N.D. Fla. 
1994), plaintiff, the current owner of 
the contaminated property, settled with 
the Florida Environmental Protection 
Agency, entered into a consent decree, 
and thereby incurred remediation costs. 
Subsequently, plaintiff filed the action 
to recover current and future reme- 
diation costs under CERCLA from eight 
other PRPs, most of whom were previ- 
ous site owners. During the discovery 
process, plaintiff produced a privilege 


log which identified several documents 
plaintiff claimed were exempt from pro- 
duction, based solely on the self-criti- 
cal analysis privilege. Plaintiff moved 
for a protective order from the court 
regarding this information. Defendants 
immediately opposed plaintiff’s motion 
and asserted that the self-critical analy- 
sis privilege, although extended from its 
original setting in the medical profes- 
sion, should not be applied to docu- 
ments concerning compliance with en- 


vironmental regulations. Thus, the is- 
sue before the court was whether to 
grant plaintiff’s motion for a protective 
order, and thereby establish precedent 
within the district for the application 
of the self-critical analysis privilege in 
cases involving hazardous waste 
remediation, liability, and cost recovery. 

In determining that the self-criticai 
analysis privilege was applicable in the 
Reichhold case, the court limited the 
privilege to one which was qualified 
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rather than absolute. The court stated 
that the privilege could be overcome by 
a showing of extraordinary circum- 
stance or special need. Therefore, the 
application of this qualified privilege 
precipitated the court’s balancing test 
between public interest and private 
litigant’s interest. The court based its 
decision on the following four criteria: 

1) The information resulted from self- 
critical analysis conducted by the party 
claiming privilege; 
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2) There existed a strong public in- 
terest in the internal free flow of this 
information; 

3) The nature of the information was 
such that free flow would be curtailed 
if made public through discovery; and 

4) The information or document was 
prepared with the expectation of confi- 
dentiality and in fact was kept confi- 
dential. 

After an in camera review of the docu- 
ments in issue, the court concluded that 
portions of the withheld information 
met these criteria. The court deter- 
mined these documents were exempt 
from discovery pursuant to the self- 
critical analysis privilege because they 
were prepared subsequent to the haz- 
ardous substance release and for the 
sole purpose of candid self-appraisal. 

When the Reichhold court deter- 
mined that a qualified self-critical 
analysis privilege was appropriate if 
applied on a case-by-case basis in the 
environmental field, it expressly ad- 
vanced the public policy goal of protect- 
ing information created solely for the 
purpose of enhancing compliance with 
the various environmental laws and 
regulations. Moreover, in applying the 
above criteria, the court cemented the 
concept that action taken with prior 
knowledge of the risks is highly rel- 
evant in a case such as this one, but 
retrospective analysis of corporate ac- 
tivities is usually not relevant." 

In contrast, if the court had recog- 
nized this privilege as absolute rather 
than qualified, an important public 
policy goal would have been thwarted. 
If the party acted with prior knowledge 
of the risks of its actions, then provid- 
ing immunity for incriminating infor- 
mation under a self-critical analysis 
privilege would directly conflict with 
the underlying public policy of Federal 
Rule of Evidence 407, “Subsequent Re- 
medial Measures.” This policy is that 
the procedures of the legal system 
should not discourage efforts to improve 
the quality and safety of future activi- 
ties.” Furthermore, efforts to prevent 
future accidents may not be at all pro- 
bative of prior fault, and it may even 
be impossible to show that procedural 
changes subsequent to the self-critical 
analysis necessarily were made as a 
result of the prior accident." 

In addition, the application of an ab- 
solute privilege, with no exception for 
a showing of extraordinary circum- 
stances," would defeat the important 
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public policy goal exemplified in the 
“extraordinary circumstances” excep- 
tion to work-product immunity.» This 
exception benefits the discovering party 
by allowing access to factual informa- 
tion possessed and controlled by the 
opposing party, when that information 
cannot be gained without extreme hard- 
ship.'® 

Viewed in light of the ongoing devel- 
opment of environmental law pertain- 
ing to hazardous waste site cleanup 
under the reign of CERCLA, extension 
of the self-critical analysis privilege will 
do much to further public policy goals 
of voluntary settlement and cleanup 
efforts among PRPs. If retrospective 
information of questionable relevance 
was discoverable by the opposing party 
in future litigation, then a PRP would 
have no incentive to incur the costs of a 
voluntary remediation program, then 
recover the costs from other PRPs in 
subsequent litigation.” 

The application of this privilege to the 
environmental field promotes yet an- 
other public policy goal: the spread of 
liability over as many PRPs as pos- 
sible.’* Initially, the liability provisions 
under CERCLA may have been in- 
tended to impose liability for reme- 
diation on those parties that actually 
caused the release or threatened re- 
lease of the hazardous substance.” 
However, the language of CERCLA, as 
it was finally enacted, imposes strict as 
well as joint and several liability on a 
broadly defined list of PRPs.” 

An additional ground for the 
Reichhold court’s recognition of the self- 
critical analysis privilege could be the 
attempt to limit “current owner” liabil- 
ity under CERCLA.”' This act, as it has 
been applied over the last 15 years, has 
spurred much debate regarding the 
imposition of strict liability without a 
causation requirement.” Some mem- 
bers of the legal and environmental 
communities see such imposition of li- 
ability as untenable due to the lack of a 
causation requirement.” Current 
trends in case law show there has been 
a backlash against the imposition of 
strict liability under CERCLA without 
this prerequisite.“ By expressly dis- 
agreeing with the holding of the 
Koppers case, that the self-critical 
analysis privilege was a fortiori inap- 
plicable in environmental cases, the 
Reichhold court seems to have implic- 
itly advanced the current judicial move- 
ment toward finding causation before 
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imposing strict liability under 
CERCLA. 

The Reichhold court struck a clear 
balance between private litigants’ need 
for liberal discovery rules and the pub- 
lic interest in protecting parties who 
have attempted to improve their com- 
pliance with environmental regulations 
through internal, confidential proce- 
dures.” By applying this privilege to the 
environmental field, the court also sub- 
stantially advanced important public 
policy goals under CERCLA and af- 
forded PRPs greater protections that 
will allow them to be proactive in seek- 
ing out creative environmental solu- 
tions without fear of reprisal during liti- 
gation. With this decision, the 
Reichhold court promoted congruence 
between several different systems of 
procedural rules which govern the func- 
tioning of the federal legal system.” QO 


1 Comprehensive Environmental Re- 
sponse, Compensation and Liability Act of 
1980 (CERCLA), Pub. L. No. 96-510, 94 Stat. 
2767, codified as amended at 42 U.S.C. 
§9601-9675 (1988 and Supp. III, 1991); see 
also Superfund Amendments and Reautho- 


rization Act of 1986 (SARA), Pub. L. No. 99- 
499, 100 Stat. 1613 (1986) (amending 
CERCLA). 

? Reichhold Chemicals, Inc. v. Textron, Inc., 
157 F.R.D. 522, 524 (N.D. Fla. 1994). The 
court stated that the self-critical analysis 
privilege was available to the plaintiff in this 
case with respect only to analyses: 1) of past 
conduct, 2) completed subsequent to the in- 
cident at hand, and 3) for the purpose of self- 
evaluation, and that this privilege could be 
overcome by a demonstration of extraordi- 
nary circumstances or special need. Id. 

3 Bredice v. Doctors Hospital, 50 F.R.D. 249 
(D.D.C. 1970), aff'd without opin., 479 F.2d 
920 (1973). 

4 Banks v. Lockheed-Georgia Co., 53 F.R.D. 
283, at 284, 285 (N.D. Ga. 1971). 

5 Koppers Co., Inc. v. Aetna Casualty and 
Surety Co., 847 F. Supp. 360 (W.D. Pa. 1994). 

§ “A court should recognize a privilege 
when it ‘promotes sufficiently important in- 
terests that outweigh the need for probative 
evidence.’” University of Pa. v. Equal Em- 
ployment Opportunity Comm., 493 U.S. 182 
(quoting Trammel v. United States, 100 S. 
Ct. 906, and holding that a common law 
privilege would not be recognized to protect 
peer review material from disclosure in a 
case against the university alleging racial 
and gender discrimination). 

17 See generally Gregory John Walsh, Note, 
Burlington Northern Railroad v. Time Oil: 
Contribution Protection Under the 1986 
Superfund Amendments, 22 Envtt. L. 757 
(1994). 

8 New York v. Exxon, 633 F. Supp. 609 
(holding that a city, proceeding as a private 


party, is not required to secure approval from 
federal or state authorities as a precondi- 
tion for commencement of cleanup action). 
See also the National Contingency Plan, 
which states that the costs and delays of 
prior government approval of private re- 
sponses could significantly reduce the num- 
ber and scope of those responses. The Na- 
tional Contingency Plan states that 
“delaying private party responses pending 
negotiations between PRPs and the govern- 
ment would not only reduce incentives for 
other party responses, but could also harm 
the enforcement process by reducing incen- 
tives for PRPs to settle with the government 
expeditiously.” National Contingency Plan, 
50 Fed. Reg. 47,934 (1985). 

® CERCLA §9613(f)(1) provides that “any 
person may seek contribution from any other 
person who is liable . . . under Section 
{107(a)] . . .” and courts “may allocate re- 
sponse costs among liable parties using such 
equitable factors as the Court determines 
are appropriate.” 42 U.S.C. §9613(f)(1); 
House Committee on Energy and Commerce 
Superfund Amendments of 1985, H.R. Rep. 
No. 253, 99th Cong., 1st Sess., pt. 1, at 80 
(1985), reprinted in 1986 U.S.C.C.A.N. 2835, 
2862. 

10 CERCLA, 42 U.S.C. 9622(a), (b)(1). 

1 Reichhold, 157 F.R.D. at 524-528. 

12 “When, after an event, measures are 
taken which, if taken previously, would have 
made the event less likely to occur, evidence 
of the subsequent remedial measures is not 
admissible to prove negligence or culpable 
conduct in connection with the event.” Feb. 
R. Evip. 407. The Advisory Committee’s Note 
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accompanying Federal Rules of Evidence, 
Rule 407 states that, “The other, and more 
impressive ground for exclusion rests on a 
social policy of encouraging people to take, 
or at least not discouraging them from tak- 
ing, steps in furtherance of added safety.” 
Fep. R. Evin. 407 Advisory Committee’s Note. 

13 Flaminio v. Honda Motor Co., 735 F.2d 
463 (7th Cir. 1984) (stating that a major 
purpose of Rule 407 is to promote safety by 
removing the disincentive to make repairs 
after an accident that would exist if the ac- 
cident victim could use those measures as 
evidence of the defendant’s liability). 

4 Reichhold, 157 F.R.D. at 527. 

6 Fep. R. Civ. P. 26 (bX(3). Immunity from 
discovery is provided to an attorney’s work 
product, developed in preparation for trial. 
Discovery can be had by the opposing party 
“only upon a showing that the party seek- 
ing discovery has substantial need of the 
materials in the preparation of the party’s 
case, and that the party is unable without 
undue hardship to obtain the substantial 
equivalent of the materials by other means.” 
Id. 

16 Hickman v. Taylor, 329 U.S. 495, 67 S. 
Ct. 385, 91 L. Ed. 2d 451 (1947) (establish- 
ing a common law recognition of the work- 
product immunity, later codified under the 
Fen. R. of Civ. P. 26(b)(3)). 

17 Koppers, 847 F. Supp. at 364, citing Abel 
v. Merrill Lynch & Co., 1993 WL 33348 


(S.D.N.Y. Feb. 4, 1993), and Myers v. 
Uniroyal Chem. Co., 1992 WL 97822 (E.D. 
Pa. May 5, 1992), stating “this rarely-recog- 
nized privilege is premised on a policy ra- 
tionale that encourages individuals and cor- 
porations to act responsibly and delib- 
erately.” 

18 CERCLA §9607(a), establishing catego- 
ries of potentially liable parties, has been 
interpreted broadly by the courts. Tan- 
glewood East Homeowners v. Charles-Tho- 
mas, Inc., 849 F.2d 1568 (5th Cir. 1988) (im- 
posing liability on current residential 
property owners who merely unintentionally 
disturbed the already present hazardous 
substance via construction). 

19 “Superfund was structured on the prin- 
ciple that polluters should pay for cleanup.” 
Proposals to Reauthorize the Superfund Pro- 
gram: Hearings Before the Subcomm. on 
Transportation and Hazardous Materials of 
the House Comm. on Energy and Commerce, 
103d Cong., 2d Sess. (statement of EPA Ad- 
ministrator Carol Browner, Feb. 3, 1994). 

2° CERCLA §9607(a) imposes strict liabil- 
ity on persons within the classes described 
in its language. United States v. Northeast- 
ern Pharm. and Chem. Co. (NEPACCO), 810 
F.2d 726 (8th Cir. 1986), cert. denied, 484 
U.S. 848 (1987). 

21 Current owners can sometimes escape 
liability through claiming extremely narrow 
defenses provided under CERCLA. 
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CERCLA, 42 U.S.C. §9607(b). 

22 United States v. Alcan Aluminum Corp., 
990 F.2d. 711 (2d Cir. 1993); United States 
v. Alean Aluminum Corp., 964 F.2d 252 (3d 
Cir. 1992) (both holding that the plaintiff 
need not show proof of causation to estab- 
lish a defendant of a “responsible party” 
under the language of CERCLA). Simulta- 
neously with the determination that no li- 
ability must be shown, both Alcan courts 
held that joint and several liability could be 
avoided by submitting evidence allowing the 
court to apportion the harm caused. Alcan 
I, 990 F.2d at 722; Alcan IT, 964 F.2d at 270. 

23 See generally John Copeland Nagle, Note, 
CERCLA, Causation and Responsibility, 78 
Man. L. Rev. 1493 (1994). 

4 Koppers, 847 F. Supp. at 364. 

25 Reichhold, 157 F.R.D. at 524, 527-528. 

26 The Reichhold court’s decision also has 
the practical effect of furthering traditional 
policy considerations addressed by the work- 
product immunity and subsequent reme- 
dial measures doctrines. Fep. R. Civ. P. 
26(b)(3); Fep. R. Evin. 407. 
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REAL PROPERTY, PROBATE AND TRUST LAW 


CERCLA’s “All Appropriate Inquiry”: 
When Is Enough, Enough? 


ecause Florida is a state with 

a highly transient popula- 

tion, real estate transactions 

are one of the three most ac- 
tive legal specialty areas.! The major- 
ity of transactions involve residential 
properties and the purchaser conducts 
no environmental investigation into the 
properties’ prior uses. This may leave 
the door open for liability under the 
Comprehensive Response, Compensa- 
tion, and Liability Act of 1980 
(CERCLA). The nightmare of CERCLA 
liability lies in wait for the unsuspect- 
ing purchasers of land regardless of any 
wrongdoing’ if it can be shown that the 
purchaser did not conduct an “all ap- 
propriate” inquiry. These potentially 
responsible parties (PRPs) are then 
forced to reimburse the government for 
the cleanup of their contaminated 
lands. 

Most Florida law firms that concen- 
trate in the area of commercial real es- 
tate, advise their clients to have an en- 
vironmental investigation conducted 
before they proceed with any transac- 
tion. Given the potential cost of 
CERCLA liability, conducting an envi- 
ronmental “all appropriate” inquiry is 
inexpensive insurance. But how much 
is needed? Will a walk-through inspec- 
tion suffice? Why not order a title search 
to try to find sufficient information con- 
cerning prior businesses who owned the 
property? What about the unsophisti- 
cated purchaser? 

The noble purpose of CERCLA was 
to cast a broad net that would capture 
and hold responsible polluters. The li- 
ability for a PRP is very harsh and of- 
ten captures even the most innocent of 
owners. In an attempt to limit the num- 
ber of innocent purchasers who were 
caught in this net of liability and to fur- 
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ther define the third party defenses 
available, Congress passed SARA.’ The 
SARA modifications provided some 
help, but CERCLA still fails to effi- 
ciently identify and clean hazardous 
sites. It has brought us instead massive 
confusion about what qualifies as an 
“all appropriate inquiry,” who is an in- 
nocent purchaser, and ultimately it has 
led to a flood of litigation. This article 
will try to chronicle some of the devel- 
opments in the application of the inno- 
cent purchaser defense,‘ particularly 
what can be done to satisfy the “all ap- 
propriate” inquiry requirement if con- 
tamination has been subsequently 
found. 
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Can Absence of Inspection Be 
an “All Appropriate Inquiry”? 

To qualify as an innocent purchaser, 
a party must 1) not have owned the 
property when the hazardous material 
was introduced and 2) at the time of 
purchase, the new owner must have 
used “due diligence” to discover any 
potential hazards. The keystone for this 
defense is that the landowner, before he 
or she purchased, made an “all appro- 
priate inquiry into the previous owner- 
ship and uses of the property consistent 
with good commercial or customary 
practices.” A great deal of the confu- 
sion about the innocent purchaser de- 
fense comes from the apparent 
inconsistences in the way the courts 
have applied this “all appropriate” stan- 
dard. 

One of the few successful uses of this 
defense came in 1988 with United 
States v. Serafini, 706 F. Supp. 346 
(M.D. Pa. 1988). In Serafini, the defen- 
dant purchased all but a small portion 
of a 125-acre tract of land that had been 
used as a landfill.* At the time of the 
purchase, the land was covered with 
“[alpproximately 1,141 fifty-five gallon 
drums... . scattered across and under 
six separate areas of the site. Many 
were open, crushed, completely or par- 
tially buried, and in various stages of 
decay.”’ These drums contained several 
contaminates that had leached into the 
water table and contaminated the 
ground water in the area. 

In asserting the innocent purchaser 
defense, Serafini argued that although 
the barrels were present and visible at 
the time of the purchase, he had no rea- 
son to make a visit to the site and there- 
fore had no reason to believe that the 
site would be contaminated.® 

The government argued vehemently 


that CERCLA/SARA’s purpose, and 
Congress’ intent, was to ensure that 
landowners made some inquiry into the 
purpose of the land “under any conceiv- 
able circumstances.” Here, the defen- 
dant knew that the land was industrial. 
The government insisted that this de- 
fense was not intended to provide re- 
lief to the landowner who closed his eyes 
and looked away from hazardous waste 
problems.® 

Although the court found this argu- 
ment tempting, it held that the govern- 
ment had failed to present evidence 
from which the court could conclude 
that the defendant’s failure to inspect 
or inquire was inconsistent with good 
commercial or customary practices. 
Thus, Serafini apparently established 
the minimum for an “all appropriate 
inquiry” as no investigation. 

If the history of the innocent pur- 
chaser defense stopped here, the defi- 
nition of the “all appropriate inquiry” 
could be stated easily. When viewed 
alone, this case seems to indicate that 
the “all appropriate” standard is sim- 
ply whether the purchaser had actual 
knowledge of contamination. Serafini 
had indications of potential hazards, yet 
he made little’ to no inquiry and was 
found not liable. 


When Is Some 
Inquiry Not Enough? 

What at first seemed simple to define 
has proven difficult to apply. Other than 
the above-listed case, there have been 
very few successful applications of the 
innocent purchaser defense, particu- 
larly in the last five years. One of the 
hardest cases to distinguish is BCW 
Associates, Ltd. v. Occidental Chemical 
Co., No. Civ. A. 86-5947, 1988 WL 
102641 (E.D. Pa. Sept. 29, 1988). BCW 
was purchasing a property with a ware- 
house that had previously been oper- 
ated by Firestone Tire and Rubber Co. 
and Occidental Chemical. Prior to leas- 
ing the warehouse to Knoll for use as a 
furniture distribution center, an envi- 
ronmental firm was hired to conduct a 
survey. In its report, the environmen- 
tal firm stated that there was “no envi- 
ronmental hazard at the . . . facility 
likely to affect the health and safety of 
the Knoll employees at the facility.”™ 

The court held that neither BCW nor 
Knoll had made appropriate inquiries 
and were therefore barred from using 
the innocent purchaser defense. In its 
decision, the court states that if a per- 


son is suspicious of the history of the 
property, that person must investigate 
to a point of either confirmation or refu- 
tation. 

More recently, United States v. A & 
N Cleaners and Launders, 788 F. Supp. 
1317 (S.D. N.Y. 1992), has further 
clouded the definition of “all appropri- 
ate.” In A & N Cleaners, the purchaser 
claimed that he “had no reason to know 
{of the contamination, having] under- 
taken, at the time of acquisition, all 
appropriate inquiry into the previous 
ownership and uses of the property con- 
sistent with good commercial practice 

.. "2 as described in testimony of a 
New York broker. When evaluating A 
& N Cleaners’ claim, the court viewed 
the appropriateness of the inquiry in 
the light of the defendant’s environmen- 
tal awareness and sophistication. In 
dicta, the court indicated that the “all 
appropriate inquiry” requires further 
investigation any time there is some 
degree of awareness of potential prob- 
lems. 

Simply stated, the courts held in 
BCW and A & N that the less the pur- 
chaser knows or suspects, the lower the 
“all appropriate inquiry” standard. The 


more educated or sophisticated the pur- 
chaser, the harder the court will scruti- 
nize the inquiry that was conducted. 


Need for Standardization: 
What Is “All Appropriate”? 
After several failed attempts to stan- 
dardize the definition of environmen- 
tal “all appropriate” inquiry through 
Congress,'* an independent organiza- 
tion has provided some light at the end 
of the tunnel. The American Society of 
Testing and Materials (ASTM) has es- 
tablished a two-phase program that has 
been met with acceptance by the real 
estate community.‘ This process, al- 
though not yet tested in the courts, pro- 
vides a place to start. The goal of this 
program is to paint an accurate portrait 
of the prior uses of the property and to 
identify the potent‘al risk while control- 
ling cost. Under * !:ase I there are sur- 
veys, questionnaires, interviews, site 
visits, background checks, and other 
low-cost research methods employed to 
determine the risk. If nothing is uncov- 
ered in Phase I, the prospective buyer 
can be assured that he or she has proof 
that an investigation was made. If the 
Phase I check is not conclusive or leads 
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to suspicion, the buyer will be able to 
make an informed decision regarding 
the more expensive Phase II investiga- 
tion. 

It is important to note that the Phase 
I investigation is only as reliable as the 
company that conducts it. A walk- 
through inspection conducted by an in- 
dividual not knowledgeable in hazard- 
ous materials, vegetation patterns, and 
other related topics will yield no pro- 


tection. It should also be pointed out 
that a title search will not substitute 
for the surveys and questionnaires be- 
cause a hazard-producing lessee may 
not appear on the chain of title. 

As the above cases show, we do not 
have a dependable “all appropriate” in- 
quiry test for CERCLA liability. There 
are, however, certain principles that can 
be gleaned from the available cases. 
First, the courts are looking to the pur- 
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chaser to put forth a good faith effort 
when acquiring property. The purpose 
of CERCLA was to send a message that 
the United States would no longer tol- 
erate environmental pollution as a 
byproduct of business. Everyone must 
use good judgment and reason when 
purchasing land. It is incumbent on the 
legal community to assist in the devel- 
opment of a standard and to ensure that 
the client understands the need for 
these inquiries. 

Second, the courts are viewing each 
case in a “future justice” light. In each 
of the cases, the court has sent out a 
message that the environmental con- 
cerns of the nation take precedence over 
the individual needs of a purchaser. 
Once established, the standard inquiry 
will serve all purchasers, residential 
and commercial. This approach may be 
harsh in the short term, but will give 
us stability and consistent rulings in 
future litigation. 

Third, as we learn more about the 
harm that pollution is doing, the more 
critically we must look at our actions. 
Clearly, the courts indicate that this 
evolving standard of appropriateness is 
a mirror that reflects our concern and 
our knowledge, and have tried to force 
the public into a new environmental 
awareness in hopes that we will take 
steps to prevent further contamination. 
No longer will a blind eye and a turned 
head be allowed as an excuse for pollu- 
tion. As our collective awareness grows, 
we may soon reach a point where a 
ASTM Phase I type inspection will be 
required for all residential purchases. 


Conclusion 

It is in our best interest to help edu- 
cate society about the environment. We 
must develop ways to protect the client 
from the bite of CERCLA by insisting 
on development of sound environmen- 
tal programs. We can and should estab- 
lish a reasonable program that balances 
the needs of industry with the needs of 
society, and will provide our clients pro- 
tection from liability. If we do not, we 
must be ready to answer the cry of the 
client who asks, “Why must I pay?” as 
a result of being found liable for pollu- 
tion the client did not cause. 

Although there have been no reported 
cases of residential properties being liti- 
gated for CERCLA liability in Florida, 
it could easily occur. The courts have 
said that they hold a commercial inves- 
tor to a higher standard because of his 


or her knowledge in this area, but have 
also strongly indicated that the “all ap- 
propriate” standard is evolutionary. 
With each passing year, the general 
public becomes more and more savvy 
about the environment. 

CERCLA is widely regarded as seuily 
written and ineffective legislation that 
was passed by a lame-duck Congress.*® 
After almost 15 years, it has resulted 
in very few clean sites, and thousands 
on the list to be cleaned. Ironically, 
CERCLA may have helped prevent the 
identification of hazardous lands. The 
fear of the “broad net” of liability has 
rendered some property useless. No in- 
vestor wants to risk development un- 
less liability can be predicted. Hope- 
fully, the adoption of the Phase I 
inspections or other similar programs 
will allow use of the CERCLA laws to 
identify the hazards, reclaim aban- 
doned land, and stop making the inno- 
cent foot the bill. O 
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ers of contaminated land if they cannot 
qualify as “innocent purchasers” or show a 
third party defense. See B.F. Goodrich Co. v. 
Murtha, 958 F.2d. 1192, 1197 (2d Cir. 1992). 
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FAMILY LAW 


Tax-Effecting Marital Property: 
The Wild Card in Valuation 


he equitable distribution pro- 

cess of identifying, valuing 

and distributing the marital 

assets and liabilities contin- 
ues to be plagued by the problem of the 
tax effects that are an inherent part of 
the undertaking. Since our law has 
evolved to require equal distribution in 
most cases, the determination of the 
asset values used in arriving at that 
equality can become a most hotly con- 
tested issue. Like goodwill, the tax-ef- 
fecting of assets is another wild card in 
the valuation process. Take the simple 
example of a marital estate which con- 
tains $100,000 in cash and a $100,000 
IRA. If one asset goes to each, then 
equality has not been achieved since the 
IRA is essentially pre-tax money while 
the cash is not. 

The law is now well settled that the 
court must take into consideration the 
tax consequences in making its equi- 
table distribution, and failure to do so 
is ordinarily reversible error.' However, 
this rule is clear only in those circum- 
stances in which there will be a taxable 
event by virtue of the distribution it- 
self or other awards in the proceedings. 
For instance, the court may order liq- 
uidation of a restricted fund, such as 
an IRA or deferred compensation sav- 
ings plan, or a property sold, in which 
case there will be an immediate income 
or capital gains tax due.” The more dif- 
ficult question is how the courts should 
consider contingent tax liabilities inher- 
ent in the assets distributed. For ex- 
ample, if an IRA is not to be liquidated 
by virtue of the dissolution judgment, 
then what consideration should its con- 
tingent tax liability be given in the 
scheme of equitable distribution?® 

This issue was analyzed at length in 
this column in “Equitable Distribution 
in Dissolution of Marriage: Consider- 
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ation of Contingent Tax Liabilities of 
Assets in Valuation and Distribution,” 
Part 1 and Part 2, by Stephen Sessums 
and Melvyn Frumkes (April and May 
1987).* Since that time, our courts have 
begun to address the issue, and the law 
is currently evolving, although some- 
what differently in the different dis- 
tricts. 

One of the most oft-cited cases on this 
issue is from California. Weinberg v. 
Weinberg, 67 Cal. 2d 557, 63 Cal. Rptr. 
13, 432 P. 2d 709 (1967), holds that con- 
tingent tax liabilities should not be con- 
sidered in the equitable distribution 
scheme unless the payment of the taxes 
is “immediate and specific.” The Florida 
courts have not discussed Weinberg nor 
applied an “immediate and specific” 
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standard by name, but have given the 
argument serious consideration. This 
doctrine has not been adhered to in 
Florida, and it appears that we are de- 
veloping a much more liberal and more 
enlightened approach on a case-by-case 
basis without adherence to a strict rule. 
The argument in Weinberg for not con- 
sidering the tax liability is that the ul- 
timate and future payment of the tax 
is too speculative and uncertain, and 
therefore it should not affect the distri- 
bution value. However, in dissolution 
cases we are often forced to project the 
future based on the specific facts of the 
case and the overall financial history 
of the parties, and projection of tax li- 
ability is frequently necessary to do 
equity between the parties. 

In the nine years since the Sessums 
and Frumkes article, there have been 
numerous cases out of the appellate 
courts addressing this issue. The First 
District has been the leader in estab- 
lishing a trend toward considering all 
tax consequences, including contingent 
tax liabilities, in light of the specific 
facts of each case. 

In Nicewonder v. Nicewonder, 602 So. 
2d 1354 (Fla. lst DCA 1992), the court 
stated that the trial court should con- 
sider all tax consequences, including 
contingent tax liabilities, that affect the 
value of the properties being distrib- 
uted. The Nicewonder court held that 
the valuation of various investment 
properties without consideration of the 
tax consequences attendant upon de- 
preciation and recapture did not fairly 
reflect the fair market value of the prop- 
erties.® 

The First District went on to develop 
a fact-based analysis in England v. Eng- 
land, 626 So. 2d 330 (Fla. lst DCA 
1993), and stated, “It is unproductive 
to attempt to set forth any bright-line 


rule as to when potential tax conse- 
quences are appropriately considered 
and when they are not.” In England, 
the trial court tax-effected the value of 
the business awarded to the husband, 
reasoning that the husband would be 
subject to capital gains taxes when and 
if the business was sold. However, the 
appellate court stated that there was 
insufficient “evidentiary predicate” for 
the tax-effected treatment, since there 
was no evidence presented that the sale 
of the business was imminent or even 
contemplated. Further, it went on to 
discuss the possibility that the business 
could continue to appreciate, or could 
lose value in post-dissolution years. It 
‘was also pointed out that various tax 
strategies utilized by the business in 
future years could affect greatly the 
amount of capital gains tax which might 
eventually be incurred. It is worth not- 
ing that factually, there were no prior 
depreciation or investment tax credits 
involved; there was simply the issue of 
a capital gains tax on the appreciation 
in the value of the business. 

England was followed by Goodwin v. 
Goodwin, 640 So. 2d 173 (Fla. Ist DCA 
1994). The First District again based 
its analysis on lack of evidence that the 
sale of the marital residence (which had 
been used both as a rental property and 
as a personal residence) by the parties, 
was imminent. Whether any tax would 
be owed at all and the amount of any 
tax, were termed “pure speculation.” 
Although not specifically mentioned, 
the court may have reasoned that the 
tax might disappear completely under 
the one-time exclusion rule, at least up 
to a taxable gain of $125,000.’ Again, 
this case turned on the lack of evidence 
presented as to the sale of the property 
and the existence and amount of any 
tax to be incurred. In dicta, the First 
District appeared to be persuaded by 
the argument that a property that has 
been heavily depreciated during the 
marriage and which generated prior tax 
benefits should be tax-effected. Further, 
the court held that adjusting asset 
value for potential tax consequences 
was a discretionary determination for 
the trial court, and affirmed once again, 
as in England, that it is unproductive 
to follow any bright-line rule. 

In several of the cases in which the 
appellate court reversed the trial court 
on this issue, it did so by finding an 
abuse of discretion. However, the deter- 
mination appears to be legal rather 


than factual, notwithstanding these 
holdings. Perhaps this will be addressed 
and clarified in later opinions. 

In Yunus v. Yunus, 658 So. 2d 1043 
(Fla. 1st DCA 1995), the most recent 
case to come out of the First District, 
the court accepted the argument that 
the IRA being divided carried with it a 
deferred tax liability since the parties 
had avoided taxes during the marriage 
by placing funds into individual retire- 
ment accounts. Following Judge 
Zehmer’s concurrence in Nicewonder, 
the court determined that the trial court 
should indeed consider the tax- effected 
value of the IRA funds, especially in 
light of the prior benefits obtained. 

In Goodwin, Yunus, and England, the 
appellate court followed the lines set out 
by Judge Zehmer in Nicewonder, which 
placed great emphasis on the fact that 
tax strategies utilized during the mar- 
riage had reduced taxes for that time 
period, but had created future tax li- 
abilities attaching to particular assets 
being distributed. This reasoning seems 
to create a distinction without any sub- 
stantive difference. The court appears 
to believe that since both parties ben- 
efited during the marriage from the use 


of depreciation and/or investment tax 
credits, a marital liability has been cre- 
ated thereby, which should be recog- 
nized, considered, and, in effect, equi- 
tably distributed right along with the 
marital assets, even though that liabil- 
ity may only be realized at some far dis- 
tant date. 

The Second District has not ad- 
dressed the issue squarely. Lorman v. 
Lorman, 633 So. 2d 106 (Fla. 2d DCA 
1995), and Holmes v. Holmes, 579 So. 
2d 769 (Fla. 2d DCA 1991), provide 
some inconclusive and indirect author- 
ity. 

The Third District appeared to follow 
the Weinberg standard of “immediate 
and specific” in Levan v. Levan, 545 So. 
2d 892 (Fla. 3d DCA 1989). Levan does 
not discuss the nature of the assets dis- 
tributed, nor the potential tax impact. 
The court simply held that tax liability 
may be considered only when a taxable 
event has occurred directly as the re- 
sult of the divorce, or is certain to occur 
within a timeframe that can be reason- 
ably predicted. The only other case out 
of the Third District, Werner v. Werner, 
587 So. 2d 473 (Fla. 3d DCA 1991), fol- 
lows the same rule, i.e., that the value 
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should be tax-effected when there is a 
known, existing tax liability connected 
to that property. 

The Fourth District, in direct contra- 
vention to the position of the Third Dis- 
trict in Levan, held in Calamore uv. 
Calamore, 555 So. 2d 1302 (Fla. 4th 
D.C.A. 1990), that the trial court com- 
mitted error in not considering the dif- 
ferences between the pre-tax and post- 
tax values of the husband’s deferred 
compensation savings plan. Once again, 
there was contingent liability which the 
court determined should have been 
taken into consideration in valuing the 
asset, even though the liability was in 
no way immediate. 

The Fifth District noted in Miller v. 
Miller, 625 So. 2d 1320 (Fla. 5th DCA 
1993), that “the trial court cannot be 
faulted for not considering the tax con- 
sequences if counsel for the parties ne- 
glect to present evidence on the sub- 
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ject.”® Miller emphasizes the fact- 
determinative nature of this issue in its 
review of various post-dissolution tax 
scenarios.® 

Florida has therefore not adhered to 
a strict “immediate and specific” rule 
or any other doctrine; in fact, the com- 
mentary in England decrying the ap- 
plication of “a bright-line rule” is prob- 
ably the best description of the status 
of law in our state. This issue in a trial 
context is extremely fact-oriented, and 
the courts seem much more inclined to 
tax effect an asset when given the tools 
to do so from a factual standpoint. Fur- 
ther, they seem more willing to require 
the accounting of these tax liabilities 
in properties that are obviously tax 
burdened, such as rental property, IRA 
accounts, and pensions. They seem to 
have more difficulties when dealing 
with a business or personal residence, 
both of which can be more easily shown 
to have many different potential out- 
comes in terms of ultimate taxation. 

A fact pattern can be woven in almost 
any case to show the incurrence or 
avoidance of tax liability. Rental prop- 
erty might never be sold and, in fact, if 
the owner dies with it, it obtains a 
stepped-up-basis and taxes are never 
paid. On the other hand, the same prop- 
erty may need to be sold quickly be- 
cause of other economic conditions, the 
particular personal lifestyles of the par- 
ties, or for any number of other reasons. 
It is incumbent upon the practitioner 
to make sure the court is presented with 
a full factual presentation to support 
the position advocated, as well as ex- 
pert testimony. The simple IRA example 
used in the beginning of this article can 
actually mathematically be presented 
in such a fashion to show that if the 
parties are young, the interest rates 
high, and the IRA held for a long enough 
period, that because of the tax-deferred 
interest accumulations, receiving an 
IRA rather than cash will actually re- 
sult in less tax in the long run. Hence 
the overall distribution and support 
scheme, ages of the parties, investment 
programs, projected tax brackets, and 
other financial conditions of the particu- 
lar litigants become crucial in making 
a presentation of that which at first 
blush seems quite simple. 

The law in Florida is evolving on a 
case-by-case basis, and perhaps because 
of the fact-oriented nature of this issue, 
appears to be developing a series of 
rules applicable to individual assets 
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rather than a dogmatic principle of law, 
such as the “immediate and specific” 
doctrine or otherwise. The Florida 
courts seem progressive and attentive 
to this issue, and hopefully they will 
continue to be so. 


1 Calamore v. Calamore, 555 So. 2d 1302 
(Fla. 4th D.C.A. 1990); Werner v. Werner, 587 
So. 2d 473 (Fla. 3d D.C.A. 1991); Miller v. 
Miller, 625 So. 2d 1320 (Fla. 5th D.C.A. 
1993); Nicewonder v. Nicewonder, 603 So. 2d 
1354 (Fla. 1st D.C.A. 1992). 

2 A more problematic scenario is where the 
sale or liquidation of property is necessary 
in order to pay a cash award to the other 
party; the liquidation is not required by the 
court, but the party is unable to comply with 
the court order otherwise. 

3 A simplistic solution would be for the 
court to retain jurisdiction to revisit the is- 
sue when and if the tax was actually real- 
ized; however, at least one Florida court held 
that to do so was error, holding that prop- 
erty distribution may not be readdressed. 
Sweeney v. Sweeney, 583 So. 2d 398 (Fla. 1st 
D.C.A. 1991). Other jurisdictions have found 
differently. See Re Marriage of Clark, 80 Cal. 
App. 3d 417, 145 Cal. Rptr. 602 (1978), and 
Bagwell v. Bagwell, 668 S.W. 2d 949 (Ark. 
1984). 

* Stephen Sessums and Melvyn Frumkes, 
Equitable Distribution in Dissolution of 
Marriage: Consideration of Contingent Tax 
Liabilities of Assets in Valuation and Distri- 
bution, Part 1, 61 Fa. B.J. at 45 (Apr. 1987) 
and Part 2, 61 Fa. B.J. at 66 (May 1987). 

5 The Florida Supreme Court, in Thomp- 
son v. Thompson, 576 So. 2d 267 (Fla. 1991), 
in establishing the exclusive method for 
valuing goodwill, embraced the fair market 
value approach, defined as what a willing 
buyer would pay and a willing seller would 
accept for the sale of a business, with nei- 
ther acting under duress. This definition of 
fair market value contemplates that the 
business (or other asset) will, or at least can, 
be sold. As Judge Zehmer detailed in his con- 
curring opinion in Nicewonder, the fair mar- 
ket value of an asset cannot be fairly deter- 
mined absent consideration of the tax 
consequences of a transfer. Few sellers, act- 
ing without duress, would accept a sale price 
which is insufficient to compensate for tax 
liability incident to the sale. 

® Goodwin v. Goodwin, 640 So. 2d 1738, at 
175 (Fla. ist D.C.A. 1994). 

7T.R.C. §21 (providing for the one-time 
exclusion of gain from the sale of a principal 
residence after the age of 55). 

8 Miller v. Miller, 625 So. 2d 1320, at 1321 
n.2 (Fla. 5th D.C.A. 1993). 

® It was contemplated that the wife could 
be forced to sell the residence awarded to 
her because she couldn’t afford to live there; 
also, the future sale of the husband’s corpo- 
ration could have any number of possible tax 
consequences, depending on the value of the 
business at the time of sale, the nature of 
the sale, and interim tax strategies. 


A 


TAX LAW NOTES 


Practical Aspects of Transfer Pricing 


ransfer pricing,” for tax pur- 
poses, is the pricing of 
transactions which take 
place between affiliated busi- 
nesses. The transfer pricing process de- 
termines the amount of income earned 
by each of the parties to the transac- 
tion. Since domestic taxpayers can file 
consolidated U.S. tax returns while for- 
eign parties cannot, most transfer pric- 
ing issues are international in scope. 

Tax authorities focus exclusively on 
related-party transactions, which are 
termed “controlled transactions.” Trans- 
fer pricing, for tax purposes, has no di- 
rect impact on independent-party 
transactions, which are termed “uncon- 
trolled transactions.” “Transactions,” in 
this context, are determined broadly, 
and such transactions include sales, li- 
censing, leasing, services, and financial 
loans. 

While an attorney might initially vi- 
sualize the corporate headquarters of a 
multinational corporation using trans- 
fer pricing in a coordinated manner to 
minimize worldwide taxation, this im- 
age is no longer viable, as two impedi- 
ments limit the use of transfer pricing 
to achieve tax minimization: First, the 
tax authorities are intent on their own 
revenue maximization and seek to 
thwart the taxpayer’s tax minimization 
plans. Second, nontax considerations 
such as tariffs, reported profits in finan- 
cial statements, and cash flow may also 
impact the use of transfer pricing. 

The legislative history of the tax pro- 
visions (§482 of the Internal Revenue 
Code) and the Treasury Regulations 
contemplate two approaches to trans- 
fer pricing: 

1) Dividing the total income from the 
transaction between related parties. 

2) Comparing controlled transactions 
with uncontrolled transactions. 

The §482 regulations were finalized 


Your client’s 
approach to 
transfer pricing 
may depend upon 
the size of the 
business, certain 
empirical ratios, 
and other criteria 


by Robert Feinschreiber 


in July 1994.' These regulations en- 
courage the taxpayer to implement 
transfer pricing that is based on the 
comparison of transactions, and dis- 
courage the division of income among 
related parties. 


Relationship of the Parties 

The relationship between parties to 
a transaction may affect the way in 
which transfer pricing is determined. 
The transfer pricing regulations recog- 
nize three relationships: 

1) Both parties to the transaction are 
controlled; an example is a sale between 
a U.S. subsidiary and a foreign subsid- 
iary of the same parent company. 

2) One party to the transaction is con- 
trolled, and the other party is not con- 
trolled. An example would be a sale 
between a U.S. subsidiary of the par- 


ent company to an unaffiliated com- 
pany. 

3) Neither party is controlled, and the 
transaction is wholly independent from 
the taxpayer’s activities, 

The 1994 transfer pricing regulations 
suggest that a taxpayer compare its 
totally controlled transactions with 
transactions between a controlled party 
and an uncontrolled party, such as in 
the second category enumerated above. 
The regulations generally do not favor 
wholly independent transactions as a 
basis for comparison. The primary 
thrust of the transfer pricing regula- 
tions is to compare wholly controlled 
transactions with transactions between 
a controlled party and uncontrolled par- 
ties, which are often referred to as in- 
house comparables.” 


Overview of the Tax Changes 

The 1994 regulations are causing fun- 
damental changes in the way in which 
the taxpayer and the IRS determine 
transfer pricing. Previously, taxpayers 
and the IRS had to seek the one true 
arm’s length price, but the IRS was fre- 
quently defeated in court. Faced with 
the prior IRS defeats, a range of trans- 
fer prices is now acceptable, but the 
taxpayer must develop its transfer pric- 
ing methodology in advance.* 

The IRS will accept the taxpayer’s 
transfer pricing as being at arm’s length 
if the price actually used is within a 
range of arm’s length prices. In setting 
the price, the taxpayer should not ex- 
pect significant flexibility on the part 
of the IRS, as the IRS can move the 
range of acceptable prices or can trun- 
cate the transfer pricing range. The 
taxpayer’s pricing decisions could be 
subject to an extensive penalty regime, 
but a taxpayer can avoid sanctions if it 
prepares contemporaneous documenta- 
tion that substantiates its transfer pric- 
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ing methodology.‘ 

Under the prior transfer pricing regu- 
lations, taxpayers were not required to 
substantiate their transfer pricing in 
advance, whether during the year or at 
the time the tax return was filed. If the 
IRS proposed adjustments, the tax- 
payer merely “second guessed” the IRS’ 
adjustment. Now, the order is reversed: 
the taxpayer must first substantiate its 
pricing, enabling the IRS to second 
guess the taxpayer’s approach. Then, 
the taxpayer, having “locked into” its 
transfer pricing method, is precluded 
from challenging the IRS’ approach by 
suggesting a different transfer pricing 
method. The taxpayer, now forced to 
select a transfer pricing method, can be 
compared to the person who must at- 
tempt to hit a moving target while 
blindfolded. 


Approaches to Transfer Pricing 

Taxation based on transfer pricing is 
becoming an important issue for many 
companies, whether U.S. based or for- 
eign based. The 1994 regulations im- 
pose extensive general principles and 
guidelines that apply when the tax- 
payer selects the transfer pricing 
method.’ Penalties may apply if the 
IRS views the transfer pricing method 
selected as less accurate. In addition, 
the administrative cost of complying 
with the regulations can be extensive. 
As a result, implementation of the 
transfer pricing regulations may im- 
pose significant costs on the taxpayer 
in addition to the taxes themselves. 

Faced with this transfer pricing on- 
slaught, various businesses have cho- 
sen different approaches to the tax as- 
pects of transfer pricing. At the outset, 
the selection of a transfer pricing strat- 
egy has three aspects: 

1) Taxes imposed before and after 
implementing the transfer pricing de- 
cision; 

2) Administrative time and expense 
incurred to implement the strategy; and 

3) Potential penalties. 


Penalties 

Potential presence or absence of a 
penalty may determine a taxpayer’s 
transfer pricing policy. If the effective 
tax rates in both jurisdictions are equal, 
including withholding tax, and there 
are no impediments to obtaining the 
foreign tax credit, the multi-jurisdic- 
tional taxpayer might have no tax in- 
centive to adjust transfer pricing, apart 


Taxation based 
on transfer pricing 
is becoming an 
important issue for 
many companies, 
whether U.S. based 
or foreign based 


from the risk of IRS penalties. The po- 
tential for penalties may change this 
situation. 

Two types of penalties can be imposed 
on transfer pricing adjustments:* the 
substantial valuation misstatement 
and the gross valuation misstatement. 
The two penalties are of the same type, 
but differ in magnitude. The substan- 
tial valuation misstatement penalty is 
20 percent of the tax; the gross valua- 
tion misstatement penalty is 40 percent 
of the tax. Regardless of the magnitude 
of the misstatement, there can be two 
facets of the penalty, or two types of 
penalties: the transactional penalty and 
the net 482 adjustment penalty. 

As a result, there are four types of 
transfer pricing penalties: transactional 
penalty for substantial valuation mis- 
statement, transactional penalty for 
gross valuation misstatement, net §482 
adjustment penalty for substantial 
valuation misstatement, and net §482 
adjustment penalty for gross valuation 
adjustment. 


Transactional Penalty 
for Valuation Misstatement 

A “substantial valuation misstate- 
ment” penalty applies to a taxpayer who 
uses unnecessarily low valuations or 
who uses unnecessarily high valua- 
tions. A “gross valuation misstatement” 
penalty applies to a taxpayer who uses 
more extreme low valuations or more 
extreme high valuations. The substan- 
tial valuation misstatement penalty 
applies if the price paid for “any prop- 
erty or services (or for the use of prop- 
erty),” as claimed by the taxpayer on 
the tax return, is 200 percent or more 
of the “amount determined under sec- 


42 THE FLORIDA BAR JOURNAL/MARCH 1996 


tion 482 to be the correct price.” For 
example, a taxpayer charges Affiliate 
A $4,000 for services. It is determined 
that “the correct price” is $1,800. The 
substantial valuation misstatement 
penalty applies. 

The substantial valuation misstate- 
ment penalty applies if the price paid 
for “any property or services (or for the 
use of property),” as claimed by the tax- 
payer on the tax return, is 50 percent 
or less of the “amount determined un- 
der section 482 to be the correct price.” 
For example, a taxpayer charges A/ffili- 
ate B $4,000 for services. It is deter- 
mined that “the correct price” is $8,200. 
The substantial valuation misstate- 
ment penalty applies. 

The gross valuation misstatement 
penalty applies if the price paid for “any 
property or services (or for the use of 
property),” as claimed by the taxpayer 
on the tax return, is 400 percent or more 
of the “amount determined under sec- 
tion 482 to be the correct price.” For 
example, a taxpayer charges Affiliate 
C $4,000 for services. It is determined 
that “the correct price” is $800. The 
gross valuation misstatement penalty 
applies. 

The gross valuation misstatement 
penalty applies if the price paid for “any 
property or services (or for the use of 
property),” as claimed by the taxpayer 
on the tax return, is 25 percent or less 
of the “amount determined under 482 
to be the correct price.” For example, a 
taxpayer charges Affiliate D $4,000 for 
services. It is determined that “the cor- 
rect price” is $16,200. The gross valua- 
tion misstatement penalty applies. 


Net Adjustment Penalty 
for Net §482 Adjustments 

The “net adjustment penalty” is 
based on “net §482 adjustments,” which 
are the sum of all increases in taxable 
income, less any decreases in taxable 
income.’ Increases are counted to de- 
termine the net adjustment if they re- 
sult “from allocations under section 
482.” Decreases are counted to deter- 
mine the net adjustment if the de- 
creases are attributable collateral ad- 
justments. Thus, it is contemplated that 
positive adjustments will exceed nega- 
tive adjustments by a wide margin. 

A “substantial valuation penalty” 
applies if a net 482 adjustment exceeds 
either $5 million or 10 percent of gross 
receipts. The lower of these two 
amounts determines if the substantial 


valuation penalty applies. If a company 
has gross receipts of less than $50 mil- 
lion, the threshold is 10 percent of gross 
receipts. If the company has gross re- 
ceipts of $50 million or more, the 
threshold is $5 million. For example, 
Company X has gross receipts of $40 
million. A §482 adjustment was $4.5 
million, i.e., income of $1.5 million was 
adjusted to $6.0 million. The adjust- 
ment of $4.5 million exceeds 10 percent 
of gross receipts, or $4.0 million, so the 
substantial valuation misstatement 
penalty applies. 

A “gross valuation misstatement” 
penalty applies if a net 482 adjustment 
exceeds either $20 million or 20 percent 
of gross receipts. The lower of the two 
amounts determines if the gross valua- 
tion misstatement penalty applies. Ifa 
company has gross receipts of less than 
$100 million, the threshold is 20 per- 
cent of gross receipts. If a company has 
gross receipts of $100 million or more, 
the threshold is $20 million. For ex- 
ample, Company Y has gross receipts 
of $80 million. A §482 adjustment was 
$17 million, i.e., income of $3 million 
was adjusted to $20 million. The adjust- 
ment of $17 million exceeds 20 percent 
of gross receipts, or $16 million, so that 
the gross valuation misstatement pen- 
alty applies. 


Avoiding the Penalty 

Businesses that would otherwise be 
subject to the transfer pricing tax pen- 
alty can avoid the penalty in limited 
circumstances:*® 

1) by demonstrating reasonable cause 
and good faith, but only as to the trans- 
actional penalty; and 

2) by complying with the “specific 
method” requirement and the “docu- 
mentation” requirement. 


Gamut of Transfer 
Pricing Strategies 

Companies may have transfer pric- 
ing strategies that run the gamut. Be- 
fore an attorney dwells in depth upon 
the morass of new transfer pricing tax 
rules, it might be advantageous to as- 
sess where the client fits, or should fit, 
in the spectrum of strategies. Look at 
two extremes: 


A “Head in the 
Sand” Approach 

One approach to transfer pricing is 
do nothing, to stand put. As one tax- 
payer stated, “We have some sand, and 


we’re looking for an ostrich. We don’t 
understand the tax rules, and neither 
does the IRS. We don’t want to rock the 
boat, or provide the IRS with a roadmap 
to our company with the documentation 
we prepare. The preamble to the new 
transfer pricing regulations says that 
the ‘estimated average annual burden 
per record keeper is .8 hour, and we will 
be devoting just that amount, 48 min- 


utes per year, to transfer pricing.” 


A “Comprehensive 
Analysis” Approach 

Some companies are implementing a 
“full blown” comprehensive approach to 
transfer pricing, creating and develop- 
ing a team of decision-makers and other 
resource professionals, both within and 
without the company itself. The trans- 
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fer pricing team can become quite large. 

The transfer pricing team could in- 
clude accountants who perform specific 
functions, from divisional comptrollers 
to corporate accounts payable person- 
nel. Financial accountants, cost accoun- 
tants, and tax accountants could also 
be on the team. 

Many categories of attorneys could be 
included in the transfer pricing team. 
Contract attorneys are needed to ana- 
lyze contract terms, and to help conduct 
the comparative analysis of company 
transactions. Customs and trade attor- 
neys could be on the transfer pricing 
team because tariffs and taxation 
should be considered together for trans- 
fer pricing purposes. Intellectual prop- 
erty attorneys may also be needed if li- 
censing or franchising is significant. 
Litigators can be a part of the team be- 
cause discovery procedures and confi- 
dentiality of documents may be needed 
long before litigation is contemplated. 
Of course, tax attorneys are essential 
members of the team to marshal the 
resources of the company and interpret 
the transfer pricing regulations. 

Computer programmers are an es- 
sential part of the transfer pricing team, 
if only to implement the necessary 
record retention and to prepare analyti- 
cal reports. Similarly, customs special- 
ists may join the transfer pricing team 
since customs documentation is impor- 
tant evidence for tax purposes. 

Many types of economists may be 
needed on the transfer pricing team: 
Economic geographers may be needed 
to prepare a comparative analysis be- 
tween countries. Microeconomists are 
often needed since difference analysis 
is at the heart of transfer pricing analy- 
sis. Macroeconomists may be needed to 
select the data base and to factor in 
business cycles to the extent they af- 
fect transfer pricing. 

Employee benefits specialists can 
become important in transfer pricing 
analysis as fringe benefits affect costs 
that determine the gross profit markup 
or gross profit. Personnel specialists 
determine job titles and functions nec- 
essary for transfer pricing analysis. 

Engineers of various types may be 
needed as part of the transfer pricing 
team. Engineering economists can pro- 
vide the interface between production 
engineers and process engineers and 
economists. Production and process 
engineers determine the functions of 
the company, which is mandatory un- 


der the regulations. 

Financial analysts are likely to be 
part of the transfer pricing team as they 
review financial reports prepared by the 
company’s competitors to determine 
ratios of comparable companies. The 
treasurer should be part of the trans- 
fer pricing team to address interna- 
tional currency and hedging, which 
plays an important role in transfer pric- 
ing. 

Industry specialists, persons who 
know what is going on in the industry, 
can be part of the transfer pricing team, 
analyzing market share data. Similarly, 
marketing specialists may be part of the 
transfer pricing team to assess the ad- 
vertising, marketing, and sales func- 
tions of the company. 

At times, mathematical statisticians 
may be part of the transfer pricing team 
to determine the relevant range of trans- 
actions needed for comparability analy- 
sis. Operations analysts may be needed 
to develop procedures that explain how 
the company works. 

Risk analysts are needed as part of 
the transfer pricing team to prepare the 
mandatory analysis of risk and expo- 
sure. “Risks” are pervasive, and include 
tort risks, market risks, and currency 
risks. 

International tax specialists are 
needed to interrelate the foreign tax 
credit, foreign sales corporation, and 
reporting for foreign operations in the 
United States. 


Parameters to Substantiating 
Transfer Pricing 

In all likelihood, a client might not 
fit into either of the two extremes of the 
“head in the sand” or the “comprehen- 
sive analysis” mentioned above. The 
approach of “one size fits all” does not 
appear to be viable for the tax facets of 
transfer pricing. Instead, your client’s 
approach may depend upon the size of 
the business, certain empirical ratios, 
and other criteria. The following param- 
eters pertaining to business size, prof- 
itability, international ratios, and other 
criteria should be helpful. 


Business Size 

Revenue, income, and assets are fac- 
tors that could be relevant in assessing 
the depth and magnitude of your client’s 
transfer pricing approach. The follow- 
ing are the most important in determin- 
ing the transfer pricing strategy: total 
worldwide sales, total worldwide in- 
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come, sales in the United States, income 
from sales in the United States, imports 
to the United States, income from im- 
ports to the United States, intercom- 
pany sales—both imports and exports, 
income attributable to intercompany 
sales, worldwide assets, and US. as- 
sets. In general, the higher the magni- 
tude of these numbers, the more likely 
it is that the company should consider 
the “comprehensive analysis” approach. 
Consider the following: 

1) The temporary regulations, which 
are no longer applicable, had provided 
a safe harbor that eliminated from the 
transfer pricing inquiry businesses with 
$10 million or less in sales. 

2) One important transfer pricing 
penalty applies to adjustments in the 
transfer price of $5 million or more. For 
example, this penalty could affect a 
company with revenues of $100 million 
having profits of $20 million and hav- 
ing an adjustment of one quarter of the 
$20 million profit amount or $5 million. 
Smaller companies are unlikely to be 
affected by the penalty. 

3) The temporary contemporaneous 
documentation transfer pricing regula- 
tions that would eliminate the penalty 
refer to the tax reporting rules for for- 
eign-owned U.S. corporations. The tax 
reporting rules have their own size cri- 
teria:° 

A) $50,000: the “small amount” 
threshold for reporting an amount on 
Form 5472. 

B) $5,000,000: a gross payments 
threshold that excuses related party 
transactions. 

C) $10,000,000: a U.S. gross re- 
ceipts threshold that excuses small cor- 
porations. 

D) $20,000,000: a gross receipts 
threshold that might excuse the tax- 
payer from the penalty. 

E) $25,000,000: a gross revenue 
threshold of U.S.-connected products or 
services (export and imports) of 
$25,000,000 that requires the taxpayer 
to produce data from each significant 
industry segment. 

F) $100,000,000: a gross revenue 
threshold that requires the taxpayer to 
produce more information, whether or 
not the segment is significant. 


Profitability Ratios 

A company may find it advantageous 
to devote more effort in establishing and 
reviewing transfer pricing when a prof- 
itability factor or similar ratio is high, 


and to curtail transfer pricing efforts 
when these factors are low. Here “high” 
profitability might be 15 percent, using 
the high profit test within the foreign 
reporting regulations, which relies on 
the return on assets. The transfer pric- 
ing methods authorize three types of 
comparable profits methods, and the 
attorney should consider the three ra- 
tios in deciding upon the level of effort 
the client should undertake: profits di- 
vided by sales, return on assets (which 
is the rate of return on capital em- 
ployed), and gross profit divided by op- 
erating expenses. 


International Ratios 

Transfer pricing audits in the United 
States are more likely if the interna- 
tional portion of total activities is large. 
Consider the following ratios: imports 
into the United States divided by U.S. 
sales, intercompany sales divided by 
USS. sales, and U.S.-connected products 
or services (export and imports) divided 
by total gross revenue. 
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Other Criteria 

When possible, the attorney should 
use additional criteria, criteria other 
than the size of the business, profitabil- 
ity, or international ratios to assess the 
potential transfer pricing exposure for 
the client. Additional criteria include 
the general scrutiny of the industry (au- 
tomobiles and electronics are subject to 
a special IRS study), notoriety of the 
business or industry (media attention), 
nationality of the company (countries 
that have trade deficits with the U.S. 
or fought the U.S. in World War II are 
particularly suspect), the location of 
foreign activities (operations in tax ha- 
vens invite scrutiny), and the prior tax 
history of the company (especially re- 
curring U.S. net operating losses). 


Practical Approaches 

Consider the following potential 
transfer pricing approaches for your 
clients: 
¢ The international portion of the 
company’s revenues are below $10 mil- 
lion in the United States: provide the 
minimum information to the IRS. 
¢ The international portion of the 
company’s revenues are between $10 
million and $100 million in the United 
States: take a modest approach to pro- 
tecting the company, but be prepared 
for a transfer pricing audit. 
¢ The international portion of the 
company’s revenues are $100 million or 
more in the United States: consider 
developing a thorough, comprehensive 
transfer pricing approach, especially 
when U.S. operations are much larger 
than the $100 million threshold. 

Transfer pricing audits are increas- 
ing in number and in scope ever since 
the outset of the new transfer pricing 
regulations. The potential for the trans- 
fer pricing penalty as a result of these 
audits may be present, requiring the 
business and its counsel to be especially 
diligent. 


1T.D. 8552, 59 Fed. Reg. 34971, July 8, 
1994. See FEINSCHREIBER, TRANSFER PRICING 
HANDBOOK. 

2 Treas. Reg. $1.482-3(c)(3)(ii(A); Treas. 
Reg. §1.482-3(d)(3)(ii)(A). 

3 Preamble to IRS Final Regulations for In- 
tercompany Transfer Pricing under §482, 
T.D. 8552, 59 Fed. Reg. 34971, July 8, 1994. 

4 Treas. Reg. §1.6662-6T, 59 Fed. Reg. 
35030, July 8, 1994. T.D. 8519, 59 Fed. Reg. 
4791, February 2, 1994. 

5 Treas. Reg. §1.482-1. 


6 Treas. Reg. §1.6662-6T(d)(2). 

7 LR.C. 6662(h). 

8 L.R.C. 6662(e). 

® Treas. Reg. §6038A, See FEINSCHREIBER, 
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Depositions, Errata Sheets, 
Reopening, and Termination 


his article addresses three 
issues which often arise in 
depositions: First, the na- 
ture of changes that 
deponents may make to their testimony 
through errata sheets; second, the re- 
course counsel may have when such 
changes are made; and third, the cir- 
cumstances under which a party or a 
deponent may terminate a deposition. 


Errata Sheets and 
Reopening Depositions 

Often a deponent is told at the con- 
clusion of a deposition, “You have the 
right to read and review your deposi- 
tion. The review is for accuracy only and 
you cannot change the substance of the 
testimony.” Sound familiar? Lawyers 
often represent to witnesses that they 
cannot change their testimony, but can 
only correct errors. This representation, 
however, is not true. 

Rule 1.310(e) of the Florida Rules of 
Civil Procedure permits a witness to 
review his or her deposition testimony 
and make corrections to both the form 
and substance of the testimony. In Mo- 
tel 6, Inc. v. Dowling, 595 So. 2d 260 
(Fla. lst DCA 1992), and Feltner v. 
Internationale Nederlanden Bank, N.V., 
622 So. 2d 123 (Fla. 4th DCA 1993), cit- 
ing this rule, both courts held that a 
deponent can make changes of any na- 
ture to a transcribed deposition, no 
matter how fundamental or substan- 
tial. 

Any changes made to the deposition 
are recorded and filed on errata sheets. 
How one obtains the opportunity to in- 


Where the witness 
substantially 
changes his or her 
testimony, opposing 
counsel has the right 
to reopen the 
depositions and 
question the 
deponent 


by Robert E. Taylor, Jr. 


quire about the changes in prior testi- 
mony was a principal issue in Motel 6, 
Inc. v. Dowling. In Dowling, three men 
stayed overnight at the defendant’s 
motel. During the evening, Dowling and 
a friend, Bill Hickox, went for ice from 
the ice machine. Dowling injured his 
knee when he slipped and fell in a 
puddle of water which he alleged was 
from the faulty ice machine. 

Dowling filed suit against the motel. 
When depositions of the plaintiff and 
his two companions were taken, Bill 
Hickox did not waive reading and sign- 
ing his deposition. Later, Hickox pre- 
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pared an errata sheet to his deposition. 
He made three substantive changes in 
his answers to questions, and gave the 
reasons for the changes. The deposition 
transcript and errata sheet were filed 
approximately one week later. 

The ensuing trial started about two 
weeks later. Hickox was not present at 
the trial, and thus did not proffer any 
live testimony. Over Motel 6’s hearsay 
objections, Hickox’s deposition testi- 
mony, along with the changes and the 
reasons for the changes, was read to the 
jury. The jury awarded Dowling 
$31,150.43 at the conclusion of the 
trial. 

On appeal, the motel argued that the 
result was unfair because it was denied 
the opportunity to cross-examine 
Hickox concerning his changes. The 
motel also argued that the errata sheet 
served as nothing more than an affida- 
vit. The court disagreed and held: 


If the motel wished to cross-examine Hickox 
regarding the changes, the burden was on 
the motel to reopen the deposition. Counsel 
could have then asked questions which were 
made necessary by the changed answers, 
questions about the reasons the changes 
were made, and questions about where the 
changes originated, or whether the deponent 
was with his attorney when the changes 
were made. By availing itself of this rem- 
edy, the motel could have discovered, pre- 
trial, whether the changed answers were the 
result of collusion, as the motel now charges, 
or were the result of improved memory.” 


The court went on to say that “the 
two weeks between the filing of the er- 
rata sheets and the trial provided suf- 
ficient time to reopen the deposition or 
to file a motion to suppress. . . . If for 


any reason the time proved insufficient, 
the motel could have sought a continu- 
ance. The motel, having failed to avail 
itself of any of these remedies, has 
waived any complained of defects.”* 

In Feltner v. Internationale Neder- 
landen Bank, N.V., the court considered 
a similar but more complicated issue. 
In Feltner, the plaintiff was deposed on 
December 28, 1992, and January 26, 
1993. He did not waive his right to read 
the transcript. After reading the depo- 
sition transcript, plaintiff prepared 61 
errata sheets. The reasons plaintiff 
gave for the changes included, inter 
alia, reporting errors, clarification, in- 
correct answers, unintelligible ques- 
tions, and information discovered after 
the original answer was provided.‘ 

After reviewing the errata sheets, 
defendant filed a notice of taking re- 
opened deposition and requested pro- 
duction of documents. The notice stated 
that the defendant would reopen the 
petitioner’s deposition to examine him 
in connection with information con- 
tained in the errata sheet, the prepa- 
ration thereof, and the source of the 
information.°® 

Plaintiff filed an objection to discov- 
ery and a motion for protective order 
contending that “reopening of the depo- 
sition was unwarranted and would in- 
vade the attorney/client privilege.”® 

The court held, as in Dowling, that 
Rule 1.310(e) permits a deposition wit- 
ness to make changes “in form or sub- 
stance” to a transcribed deposition by 
listing them in writing with the reasons 
for the changes. Accordingly, the court 
stated that the deponent can make 
changes of any nature, no matter how 
fundamental or substantial.? However, 
if the changes are substantial, the op- 
posing party can reopen a deposition to 
inquire about the changes.* The court 
held that “it was no departure from the 
essential requirements of law” to allow 
the deposition to be reopened in the 
case.® 

Finally, in laying the groundwork for 
the new round of depositions, the court 
held that, while the deposition may be 
reopened, its substance must relate to 
the changes: questions which were 
made necessary by the changed an- 
swers; questions about the reasons the 
changes were made; and whether the 
deponent was with his attorney when 
the changes were made." The court 
quashed that part of the district court’s 
order which required the production of 


documents protected by the attorney/ 
client privilege and allowed the reopen- 
ing of the deposition as to the changed 
testimony." 

Clearly, the instruction given to nu- 
merous deponents in the past concern- 
ing their inability to substantively 
change their deposition is in error. How- 
ever, as demonstrated above, where the 
witness substantively changes his or 
her testimony, opposing counsel has the 
right to reopen the depositions and to 
question the deponent on the changes. 


Terminating a Deposition 

The termination of a deposition is a 
drastic measure that may be used only 
in very specific, and very limited situa- 
tions. This measure must be vonsidered 
together with Rule 1.310(c), which pro- 
vides that evidence objected to in a 
deposition shall be taken subject to the 
objections. Obviously, the right to ter- 
minate a deposition requires something 
more than objectionable questioning. 

Rule 1.310(d) governs the circum- 
stances under which a party may sus- 
pend a deposition and make a motion 
to terminate. The rule states: 


At any time during the taking of the deposi- 
tion, on motion of a party or of the deponent 
and upon a showing that the examination is 
being conducted in bad faith or in such a 
manner as unreasonably to annoy, embar- 
rass or oppress the deponent or party, the 
circuit court where the deposition is being 
taken may order the officer conducting the 
examination to cease forthwith from taking 
the deposition under Rule 1.280(c). If the 
order terminates the examination, it shall 
be resumed thereafter only upon the order 
of the court in which the action is pending 


Note that, under this rule, only the 
court has the power to terminate a 
deposition. A party only has the right 
to suspend the deposition for the pur- 
pose of obtaining an order from the 
court limiting or terminating the depo- 
sition. Tubero v. Ellis, 472 So. 2d 548 
(Fla. 4th DCA 1985). 

Another situation which would war- 
rant the suspension of a deposition in 
order to obtain an appropriate order 
arises when the deponent refuses to 
give complete answers. In Hernandez 
v. Virgin, et al., 505 So. 2d 1369 (Fla. 3d 
DCA 1987), the appellate court held 
that the trial court abused its discre- 
tion in not permitting the plaintiff to 
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continue the taking of a defendant 
physician’s deposition after the deposi- 
tion had been suspended to make a 
motion to the court. The court held that 
Rule 1.310(d) authorizes a party to sus- 
pend a deposition for the time neces- 
sary to make a motion for an order to 
compel complete answers. The court 
also stated: 


It is clear from the record that the witness’ 
answers were incomplete and that an appli- 
cation to the court was appropriate. The good 
cause showing required to prevent or restrict 
the taking of depositions was not pre- 
sented.” 


In Tubero v. Ellis, the deponent was 
held in contempt of court for suspend- 
ing a deposition, which he had been 
compelled to attend. After arriving at 
the deposition, the deponent (on the 
advice of counsel) exercised her right 
to suspend, pending court action on a 
motion to limit or terminate the depo- 
sition as proscribed under the Florida 
Rules of Civil Procedure. 

The appellate court held that Rule 
1.310(d) permits a party or deponent to 
move, at any time during the taking of 
a deposition, for the limitation or ter- 
mination or taking of the deposition.” 
The court observed that the merit, or 
lack thereof, of the motion to terminate 
is not determinative of whether the 
party’s conduct was in contempt of 
court.* In Tubero, the deponent obeyed 
the order to appear for the deposition, 
but could not be held in contempt for 
invoking his right to suspend the depo- 
sition. The appellate court found that 
the trial court erred in not considering 
the deponent’s motion to limit or restrict 
the deposition. Thus, the court held that 
the deponent was not in contempt of 
court. 

It is not always clear when Rule 
1.310(d) should be invoked or when the 
circumstances articulated in the rule 
are present. It is often difficult to tell 
when conduct or questioning is inappro- 
priate in a deposition, e.g., whether the 
deposition is being conducted in bad 
faith, in a manner as unreasonably to 
annoy, embarrass, or oppress the 
deponent. While the answer may ap- 
pear to be one of common sense, the rule 
provides that a motion is to be made 
before the court and the court is to de- 
cide whether the objecting attorney had 
a valid basis for the objection. 

This rule becomes critical where an 
attorney questions a deponent about a 
matter that would be devastating if 


answered by the deponent. Smith v. 
Gardy, 569 So. 2d 504, 507 (Fla. 4th 
DCA 1990), illustrates an improper 
means of dealing with this situation. In 
the case, the deponent was asked an ob- 
jectionable question and the defending 
attorney improperly instructed the wit- 
ness not to answer, rather than sus- 
pending the deposition. The defending 
attorney argued that the answer to the 
question, though not admissible at trial, 
would reveal information that would be 
devastating beyond repair. The court 
held that the attorney’s instruction not 
to answer was improper, since the 
Florida Rules of Civil Procedure do not 
allow an attorney to instruct a witness 
not to answer a question.” Instead, the 
court counselled that the attorney could 
have instead invoked Rule 1.310(d) and 
suspended the deposition to seek an 
appropriate protective order.”* 
Unfortunately, attorneys are improp- 
erly utilizing this procedure and other 
improper tactics more and more often. 
The court in Smith v. Gardy summed 
up, and lamented, this behavior: 
Unfortunately there is a trend of selective 
adherence to the rules of civil procedure by 
the trial bar. We understand that conduct 
at depositions has diminished to the level 
that some lawyers now seek and obtain court 
permission to bring special masters to depo- 
sitions to rule on disputes as they arise.... 


It also shows that the level of professional- 
ism is not where it should be. Sad!"® 


Conclusion 

While there are obviously many ap- 
propriate circumstances in which a 
party or deponent may utilize errata 
sheets and the procedure to suspend a 
deposition, often these tools are abused. 
If you face an errata sheet that substan- 
tively changes the deponent’s testi- 
mony, you may move to reopen the depo- 
sition. If a party has improperly 
suspended or “terminated” a deposition, 
you may seek fees and costs under Rule 
1.380(a). Finally, if you are a “senior 
lawyer,” please consider the following 
request of the Smith v. Gardy court: “We 
urge senior lawyers to imbue their jun- 
ior colleagues with the sense of honor 
and fair dealing that our noble profes- 
sion warrants.” 


1 Motel 6, Inc. v. Dowling, 595 So. 2d 260, 
at 261 (Fla. 1st D.C.A. 1992). 
2 Td. at 262. 
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3 Td. 

4 Feltner v. Internationale Nederlanden 
Bank, N.V., 622 So. 2d 123, at 124 (Fla. 4th 
D.C.A. 1993). 

5 Id. 

Td. 

7 See Colin v. Thompson, 16 F.R.D. 194 
(W.D. Mo. 1954). 

8 See Allen & Co. v. Occidental Petroleum 
Corp., 49 F.R.D. 337 (S.D.N.Y. 1970); Lugtig 
v. Thomas, 89 F.R.D. 639 (N.D. Ill. 1981); 
Motel 6, Inc. v. Dowling, 595 So. 2d 260. 

® See Lugtig, 89 F.R.D. at 642. 

10 Td. 

aid. 

12 Hernandez v. Virgin, et al., 505 So. 2d 
1369, at 1371 (Fla. 3d D.C.A. 1987). 

138 Tubero v. Ellis, 472 So. 2d 548, at 549 
(Fla. 4th D.C.A. 1985). 

4 Td. 

15 Td. at 550. 

16 Td. 

17 Smith v. Gardy, 569 So. 2d 504, at 507 
(Fla. 4th D.C.A. 1990). 

18 Td. 

19 Td. 
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Blood Relations 
by Barbara Parker 
Reviewed by Nancy Wear 

Readers must be tired of hearing 
that yet another suspense novel set in 
South Florida is “scorching” “fast- 
paced,” “a real page-turner with a cliff- 
hanger ending.” Yet all those terms, and 
more, apply to Barbara Parker’s third 
novel, Blood Relations. 

Ms. Parker has the gift of setting 
South Beach’s modeling, club, and drug 
scene against the real difficulties in- 
volved in prosecuting highly connected 
members of that colorful community for 
the rape of a teenage model. 

It is difficult to overstate Barbara 
Parker’s deft touch with plot, and her 
ear for conversation. She never over- 
does her characterizations, even while 
making certain that every scene moves 
the plot along a course that is full of 
surprises. Of course, maybe it is not a 
plot that would fly in Kansas, but in the 
lushness of subtropical Miami, its 
crimes, lusts, multi-ethnicities, deals 
(pharmaceutical and otherwise), heart- 
wrenching sorrows, and innocent affec- 
tions are believable just because the 
real thing is often at least as bizarre as 
the events Parker has set out in her 
book. 

Parker’s protagonist is a major 
crimes prosecutor, Sam Hagen, who has 
been asked to take on the investigation 
of a sexual battery case where the vic- 
tim is a no-name model whose rape was 
only reported to the police because she 
was 17 when a friend brought her to 
the county’s rape treatment center. 
Because the putative defendants in- 
clude a football player turned movie 
actor, a seedy dope-dealing party orga- 
nizer, and a rich politically connected 
European whose wife is one of a pair of 
designers battling for commercial supe- 
riority in the world of haute couture, 
State Attorney Edward Jose Mora 
hopes that Hagen will make the case 
go away, but cannot be seen to have that 
wish if his national political ambitions 
are to emerge unscathed from the sor- 
did stew. 

Hagen, a 20-year veteran of the 
prosecutor’s office, is known to be hon- 


est and apolitical, despite his disap- 
pointment at losing the state attorney 
appointment to a young, inexperienced 
man. 

Many intrigues and counter- 
schemes develop during Hagen’s inves- 
tigation, and they by themselves would 
have made a riveting novel, but Parker 
interjects vignettes of Miami life that 
add to the book’s sumptuousness. 

Throughout the book questions arise 
about Sam and Dina Hagen’s son, Mat- 
thew, killed some months earlier in a 
motorcycle accident (I am not giving 
away much; all of this is revealed in the 
first 20 pages, and there are many more 
surprises to keep the reader guessing). 
Estranged from his father, Matthew 
had gone to Miami Beach to launch a 
modeling career. His death left his 
adoring mother inconsolable and in- 
creasingly isolated from her husband 
and surviving child, 14-year-old 
Melanie. Did Matthew commit suicide? 
Was he using drugs? Who provided 
them? Had someone purposely gotten 
him drunk? What really happened to 
Matthew on South Beach? The Hagens’ 
ways of dealing with his life and death 
are varied and poignant, and Parker’s 
adroit handling of what could so easily 
have been bathos is stunning. 

Blood Relations brought to mind the 
character in the movie Amadeus who 
commented critically that Mozart put 
“too many notes” in his music; Parker 
has put a lot of people in her book. But 
that, I think, is the point: They come 
across as people, not just characters, 
from the leggy red-haired rape victim 
to gorgeous and cynical male model 
Charlie Sullivan to model-turned-pho- 
tographer Caitlin Dorn to Torah scribe 
Harold Perlstein to pessimistic and 
loyal detective Eugene Ryabin. Blood 
Relations is not to be missed by anyone 
who enjoys a first-class mystery, and 
fans of the lawyer genre and of South 
Florida’s weirdnesses will be especially 
rewarded. 

Parker’s previous novels are Suspi- 
cion of Innocence (an Edgar Award fi- 
nalist) and Suspicion of Guilt. I pre- 
dict that this is a writer who will be 
worth reading for as long as she wants 


to be writing. 
Blood Relations (384 pages) is pub- 
lished by Dutton and sells for $22.95. 


Nancy Wear is a former prosecutor and 
police officer who happily labors in 
Miami’s criminal courts as a defense 
attorney. 


Law v. Life 
by Walt Bachman 

“Law is the only learned profession 
in which one is ethically obligated to 
hurt people,” asserts Walt Bachman in 
Law v. Life: What Lawyers Are Afraid 
to Say About the Legal Profession, a new 
book structured around nine such apho- 
risms about lawyers, their clients, and 
the system within which they work. 

Bachman calls into question the di- 
rection the profession has taken, focus- 
ing on the unique stresses lawyers face 
as they try to cope with the increasing 
demands of the legal marketplace. He 
exposes the ethical dilemmas they 
grapple with (“How can you defend a 
person you know is guilty?”), and pro- 
claims some blunt truths about clients. 

Bachman unmasks the deep tensions 
between lawyers’ professional and per- 
sonal lives, disclosing why a profession 
that glitters with big salaries and glam- 
orous courtroom performances suffers 
disproportionately on the human side 
from depression, disillusionment, and 
failed marriages. 

Walt Bachman, Minnesota, has been 
a litigating partner in both small and 
large law firms, a chief deputy district 
attorney, and a chief prosecutor in state 
legal ethics cases. 

Law v. Life: What Lawyers Are 
Afraid to Say About the Legal Profes- 
sion (142 pages) by Walt Bachman is 
published by Four Directions Press and 
sells for $17.95. 
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VISA, Fax (305) 524-0088. S.E. Third Ave., S-400, 
Ft. Lauderdale, FL 33316. 


Real Estate software. The Perfect HUD. 81A in 
WordPerfect. Get just Hud or a complete system. 
Aggregate Escrow calculator built-in. Premier Le- 
gal Software. (800)370-1052. 


® Attorneys Deed Check Software—bearings and 
distances printed on scalable map with DOS or Win- 
dow-based equipment. (800)295-5539. 


@ New Marketing Breakthrough. A unique client 
newsletter service. Specially designed for Florida 
lawyers. InfoPress, L.L.C. (800)438-4640. 


@ Windows™ Closing Software. Real Estate Ex- 
pert Systems Associates, Inc., P.O. Box 557, Ft. 
Lauderdale, FL 33302, (954)523-0211. 


® Become a notary public. Your four year appoint- 
ment includes: state fee, bond, a stamp seal and 
state law newsletter. Atlantic Bonding Co. Inc. 


(800)732-2245. 


Attorney's Legal Research, Inc., Civil and crimi- 
nal issues. Free research for pro bono casework. 
Call 1-(800)382-3152; 18 Country Club Road, Co- 
coa Beach, FL 32931. Fax (407)799-1906. 


@ Legal Research. Law school graduate/published 
law review author/former law clerk to federal appel- 
late judge. Legal Research and Writing Service, P.O. 
Box 916632, Longwood, FL 32791. (407)788-6669. 


® Quality Your Clients Deserve. Practicing Florida 
attorneys will help you meet deadlines and better 
serve your clients. For free information, cali 
(800)201-1561. KVP Research Group, P.O. Box 
263096, Daytona Beach, FL 32126-3096. 


@ Timeslips. We install time and billing software 
customized to your needs. We are available for on 
going assistance and support. (800)525-5498. 


@ Software Programs. Real Estate closings, title 
policies, probate, guardianship, Tax 706/1041. Thou- 
sands in Use. Display Soft. (813)763-5555. 


@ Walk-thru security. Our units provide a friendly, 
non-invasive “hands off” way to help eliminate the 
Carrying of concealed weapons. (800)418-5406. 


SAVE VALUABLE TIME 
FILING CHAPTER 7, 11, 12,13 
BANKRUPTCIES! 

Fast, Easy & Economical. 
Professional Quality Typeset Forms. 
Unlimited Toll-Free Technical Support. 


1.800.492.8037 


FoR FREE DEMONSTRATION Disk, 
REFERENCES & SAMPLE FORMS 


635 CHicaGo AVENUE, SurTE 110 
EVANSTON, ILLINOIS 60202 


®@ Paralegal Services. Preparation of memoran- 
dums of law, motions, pleadings, briefs, social se- 
curity disability forms, workmans’ compensation 
forms and procedure, personal injury forms and pro- 
cedure. Pick up and delivery. $40.00 per hour. Fax 
(305)753-0927. Phone (305)341-6301. 


@ Legal Research & Writing Appellate briefs. 
Spend your time more productively. Let us perform 
your legal research and draft civil appellate briefs, 
legal memoranda, pleadings, etc. Introductory dis- 
count avaiable. (800)422-2007 enter PIN 1068. 


| BUSINESS 


350 S.E. 2nd Street 
Ft. Lauderdale, FL 33301 
(954) 760-9000 
(954) 760-4465 fax 


Michael A. Crain, CPA 
Leroy Koross, CPA 
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For more information on the 
Lawyer Services Pages, call 
(904)561-5601 or 
(904)561-5685. 


LUMP SUM CONVERSIONS , 


If you have clients in need of 
cash we may have a solution for 
them and you. 


We have our services to include 
deferred 


Call today to learn more about our lump 
sum solutions and how they can benefit 
your clients and their changing situations. 


Prosperity Partners, Inc. 
824 U.S. 1, Suite 100 
N. Palm Beach, FL, 


1-800-938-6400 
TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK - Supply word and/or 
design plus goods or services. 
SEARCH FEES: 


COMBINED SEARCH - $260 

(U.S., State, and Expanded Common Law) 

U.S. TRADEMARK OFFICE - $120 
STATE TRADEMARK - $125 
EXPANDED COMMON LAW - $165 
DESIGNS - $145 per U.S.class (minimum) 
COPYRIGHT - $155 

PATENT SEARCH - $390 (minimum) 


INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 

(for attorneys only - applications, Section 8 
& 15, Assignments, renewals.) 

RESEARCH7-(SEC - 10K's, ICC, FCC, 
COURT RECORDS, CONSRESS.) 
APPROVED ~ Our services meet 
standards set for us by a D.C. Court 
of Appeals Committee. 
Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC, 


3030 Clarendon Blvd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
FAX: (703) 525-8451 
Major credit cards accepted. 


TOLL FREE: 800-642-6564 
Since 1957 


: $C | | payments and other cash flows. 

| yearly payments. 

Metical Practices and 

: | Other Professional Practices, 

| Closely-held Businesses 

@ Estate and Gift Taxes 

: Mergers and Acquisitions 

“BUSINESS” 
APPRAISAL 
| GROUP 

of Florida 

g a division of 

Finkelstein & Crain, P.A. 

SOLUTIONS CPAs 


LAVVYER SERVICES 


Accident 


® Reconstruction Products Liability. Licensed 
Engineers and Professors. Florida Tech Associates, 
5030 Champion Bivd., Suite 315, Boca Raton, FL 
33496. (800)358-9909 Free Brochure. 


@ Traffic Accident Reconstruction. Ralph 
Aronberg, P.E., Aronberg and Associates, 7481 W. 
Oakland Park Bivd., #204, Ft. Lauderdale, FL 33319, 
(305)741-1483. 


®@ Accident Reconstructions. Consultations and 
testimony. Sawyer, Nunn & Associates, Inc., P.O. 
Box 860069, St. Augustine, FL (904)794-4203, Fax 
(904)794-4058. 


@ Motorcycles Expert Advice and Testimony. 
Certified accident reconstructionist. G. Scott Guthrie, 
Jr., 1225 West Tharpe Street, Tallahassee, FL 
32303, (904)386-2990. Fax (904)422-2336. 


@ Sport and Exercise Injury Consultation; 
Aquatic/Scuba, Youth Sport, P.E., Recreational 
sports, M. Murphey, Ph.D., H. Lerch, Ph.D., P.O. 
Box 13754, Gainesville 32604; (904)392-0584; fax 
(904)392-5262. 


@ Traffic Accidents. Harris Technical Services. Pt. 
St. Lucie, FL. ACTAR accredited experts. Free ini- 
tial consultation on any case. (800)486-2142. 


@ Traffic Accident Analysis and Reconstruction. 
Complete technical services. Ira S. Kuperstein, 
Ph.D., P.E. & Assoc., P.O. Box 1441, Boca Grande, 
FL 33921. 


Accounting 


® Northstar Legal Trust Accounting System. A 
‘computerized trust accounting system written by 
CPAs to specifically conform to the Florida Bar rules. 
Now just $349. 1509 W. Swann Avenue, Ste. 100, 
Tampa, FL 33606, (813)251-3638. 


@ John H. Kelleher, CPA/Lawyer, Accounting mal- 
practice claims, economic losses/lost profits, busi- 
ness valuation, financial analysis, FL qualified and 
testified, 137 South St., Boston, MA 02111, 
(817)451-9720. 


Inter-City Testing 
Consulting 


Technical Evaluations and 
Expert Testimony 
Inquiries Welcome 
Accident Reconstruction; Athletic/Sports Accidents; 
Aviation/Boating; Biomedical Injury Analysis; Con- 
struction Safety; Elevators/Escalators; Fires/ 
Explosions; Flammability-Materials; Glass/Metal 
Fracture; Helmet Injuries; Ladder Injuries; Pollution— 
Air & Water; Safety/Electrical Engineering; Slips 
and Falls; Toxic Exposure; Transportation, Tire & 
Highway Safety; Warnings/instructions 


Architect 


@ Architectural and Security Expert. Randall |. 
Atlas, Ph.D., Licensed architect. Atlas Safety & Se- 
curity Design, Inc., 2 Palm Bay Court, Miami, FL 
33138-5751. (305)756-5027. (800)749-6029. 


@ Banking expert. Bank management experience. 
Experienced expert witness. Alford C. Sinclair, Capi- 
tal Enhancement Corp., 1400 Prudential Drive, Jack- 
sonville, FL 32207, (904) 396-1211. 


@ Legal Consulting and Expert Testimony. 
Lender liability, foreclosures, collections, chapter 11 
cram downs, activities of bank directors/mgmt. Tho- 
mas E. Rossin, Esq. Michael A. Noto, Esq. Phone 
(407)655-1212, Fax (407)655-0014. 


@ Banking and finance expert. 23 years experi- 
ence. Former federal bank regulatory economist. Dr. 
James E. McNulty, FL Atlantic University, (407)367- 
2708. 


Child Abuse 


@ Test for logical/illogical thinking in children, 
aged three to ten. Excellent for child witnesses. 
Expert testimony. Betty Ann Dickerhoof, M.Ed., West 
Paim Beach (407) 842-4103 or (800)682-3074. 


Construction 


®@ Construction and Roofing: Expert witness tes- 
timony, reports and services. Robert Koning, 8301 
Joliet Street, Hudson, FL 34667, (813)863-5147. Call 
for C.V. 


@ Licensed General Contractor. Florida 35 years. 
Problem Analysis. Investigation and workups. Court 
Testimony. Arbitration and Mediation Support. Fred 
Perlman, (305)651-1733. 


Economists 


® Economic Damage Appraisals. Personal injury, 
wrongful death, business loss, wrongful discharge, 
expert testimony experience. R. D. Peterson, Ph.D., 
J.D., Box 1011, Tallahassee, FL 32302, telephone 
(904)656-8740. 


30+ yrs. chemical product and pro- 
cess, environmental, labeling, hazard 
communication, product liability, toxic 
torts and chemical fire investigation 
experience. 


Harold I. Zeliger, Ph.D. Chemist 


11420 US Highway 1, Suite 104 
Palm Beach Gardens, FL 33408 
(407) 840-9234 


Elevator 


@ Elevator Accidents. Cause and origin determi- 
nations. Expert witness 20 years experience. Rob- 
ert E. Chambers, President, Elevator Consu!tants, 
Inc., 580 SanfordAvenue, Ste. A, Altamonte Springs, 
FL 32701, (407)260-6886, Fax (407)260-6886. 


Engineering 


@ Mechanical/Fire Protection Engineer. Experi- 
enced forensic consultant, licensed professional 
engineer in seventeen states. Trial worthy. Edward 
J. Eng, P.E., (904)721-2323, Jacksonville. 


@ Electrical Engineer. Experienced Forensic Con- 
sultant. Trial worthy. Robert Porlick, P.E., (305)662- 
1916, Miami. 


Forensic Firearms 


@ Firearms and Ballistic Examinations. Member 
of the association of Firearms and Toolmark Exam- 
iners. MaGuire and Padron, Forensic Examiners, 
11820 Southwest 51st Street, Miami, FL 33175- 
5610. (305)554-5193. 


Geology 


@ Groundwater Pollution/water resources: Ge- 
ologist. 25 years experience. Expert testimony. Me- 
diation/arbitration support. Free initial consultation. 
Ronald Kaufmann, Ph.D., PG. (407)477-5772. 


Handwriting 


@ Forensic Document Examiner. Don Quinn, 2865 
Chelton Road, South, Jacksonville, FL 32216-5275, 
(904)724-5878. Civil matters only. 30 years experi- 
ence. Qualified in state and federal courts. 


@ Questioned document examinations. Court 
qualified, Florida and foreign, civil and criminal. 
MaGuire and Padron, Forensic Examiners, 11820 
S.W. 51 Street, Miami, FL 33175-5610, (305)554- 
5193. 


@ Handwriting Expert. Court Qualified. Resume 
Upon Request. Reduced Fee for Opinion Only. Lillian 
Newman. Over 20 years experience. Telephone 
(305)458-3655. 


@ Questioned Document Expert. F. Harley 
Norwitch. Government trained. Court qualified. 
Norwitch Documents Laboratory, 11851 S.W. 35th 
Terrace, Miami, FL 33175. Telephone (305)551- 
0845, Fax (305)221-0779. 


® Questioned document examinations. Court 
qualified, Florida and foreign, civil and criminal. 
McGuire and Padron, Forensic Examiners, 11820 
S.W. 51 Street, Miami, FL 33175-5610, (305)554- 
5193. 


Insurance 


@ Insurance Consulting Services. Property/casu- 
alty, life and health, fidelity and surety. Richard E. 
Batterson, J.D. Cardinal Insurance Services, Inc., 
3812 Wren Lane, Orlando, FL 32803, (407)894- 
1786. 
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| EXPERT WITNESS 2 
Banking 
| 

(407/361-0990 

North Federal Highway 
Boca Raton, FL 33431 : 


®@ insurance expert witness: Litigation consulting 
services. Twenty-five years experience as agent, 
broker, and teacher. Mark B. Rosen, CPCU, 401 
Bryan Circle South, Brandon, FL 33511-6034. 
(813)685-1110. 


American Malpractice Group. Free consulta- 
tions. Telephone: (407)496-6840 or fax (407)496- 
6840. 


@ American Quality Assurance Corp., Medical- 
hospital malpractice claims; infectious diseases; 
AIDS. Experienced Florida Experts. P.O. Box 743, 
Bay Pines, FL 33504. (813)593-3340. 


@ Medical Malpractice Consultant. Donald J. 
Neese, M.D. Comprehensive case analysis of medi- 
cal malpractice personal injury and workers com- 
pensation. (305)856-1027, Fax (305)285-1271. Not 
a referral service. 


@ Medical Malpractice Experts. Medical Opinions 
Assoc., inc. Board certified physicians in all spe- 
cialties. Guaranteed continued participation includ- 
ing trial testimony.(800)874-7677. 


LAWYER SERVICES 


® Forensic Security Consultant. Consultation 
and case preparation. 25 years corporate security/ 
executive/FBI experience. For C.V., Frank P. Rock, 
C.P.P., 4670 Northwood Terrace, Sarasota, FL 
34234, (813)351-0323. 


®@ Premises Liability. Senior security executive: 


major C-store chain eleven years. Fast food, hos- 
pitality, multi-residential, office, parking environ- 
ments. Ray W. Chambers, CPP CMC, 11113 Bella 
Loma Drive, Largo, FL 34644. (813)596-9650. 


@ Former Director of corporate security. Court 
qualified/tested. Board certified as a Protection Pro- 
fessional and as a Fraud Examiner. Lance Foster, 
Security Associates, Inc., 619 Riviera Drive, Tampa, 
FL 33606; (813)254-3654. 


®@ A-1 Security Expert. Case review and trial tes- 
timony available from Norman R. Bottom, Ph.D., 
CPP, CST, CFE, CPO, FCCP, P.O. Box 164509, 
Miami, FL 33116. (305)254-7006. 


® Police/Private Security Consultant and Expert 
Testimony. Case development and expert testi- 
mony. Walter J.Lougheed, P.O. Box 414, DeLand, 
FL 32721, (904)734-6758. 


@ Medical Facility Management Expert/Admin- 
istrator. 25 years experience. Extensive experience 
in medical malpractice cases. Ph.D. in health ad- 
ministration. Contact: (919)929-1885. 


Ophthalmological 


@ Expert Witnesses, Inc. Chart review, legal con- 
ference, depositions, and court appearance. 199 
Ocean Lane Drive, Commodore Club South, Suite 
909, Key Biscayne, FL 33149, (305)365-3994. 


Police 


® Police Conduct Experts. Arrests, pursuits, 
shootings, use(s) of force and all other areas of 
police practices. Ken Glassman, Lou Guasto and 
Eric J. Liff, P.O. Box 191, Winter Park, FL 32790, 


(407)644-5362. 
Security 


® Consultation regulatory compliance matters, 
liability reduction, case analysis, disciplinary his- 
tory as a trial tactics. Case development and ex- 
pert testimony. Ben Poitevent, 3499-11 Thomasville 
Road, Suite 204, Tallahassee, FL 32300, (904)224- 
4459. 


Psychiatric Expert Witness 


Comprehensive Evaluation Services 
All Areas of Forensic Psychiatry 


© Medical Malpractice 

© Criminal Defense 

Personal Injury 

© Sexual Harassment 

© Age & Employment Discrimination 
© Domestic Relations 


Not a Referral Service 


MICHAEL I. RosE, M.D., EA.P.A. 
(305) 379-3277 


© Diplomate of the American Board of 
Psychiatry & Neurology ¢ Board Certified 


52 THE FLORIDA BAR JOURNAL/MARCH 1996 


Toxicology 


Chemical Toxicologist. Twenty-three years ex- 
perience. Sampling, expert witness and literature 
research. Medical convention speaker, EPA, Ameri- 
can College of Toxicology. Dr. Richard Lipsey, 
(904)398-2168. 


defense. 


Medical Experts 


Florida physicians have more credibility 
with Florida juries. We have more than 
900 Florida physicians who have agreed 

to review your malpractice case and, if it 
has merit, testify for you. Plaintiff or 


® Toxicology Consultants. Case evaluation, ex- 
pert testimony. Jay M. Poupko, Ph.D., 18800 N.W. 
2nd Avenue, Miami, FL 33169, (800)451-0611 or 
123 N.W. 13th Street, Boca Raton, FL 33432, 
(407)447-9464. 


@ $40,000 year income potential. Hometypes/PC 
users. Toll free (800) 898-9778. Ext. T-3563 for list- 
ings. 


® $35,000 year income . Reading books. 
Toll free (800)898-9778 Ext. R-3563 for details. 


@ Federal sentencing guidelines analysis— 
Know the different sentencing possibilities of your 
client’s case before your first meeting with oppos- 
ing counsel. Initial consultation free. Attorney's Le- 
gal Research, Inc., (800)-382-3152. 


@ International Investigative Consultants spe- 
cializing in the investigation of individual and cor- 
porate assets. Somers & Associates. Telephone 
(904)273-9595; Fax (904)273-8448. Florida License 
#A9300033. 


@ We will purchase your: insurance settlements, 
structured settlements, mortgages, estates, notes 
and periodic payment contracts. Settlement Capi- 
tal, 15851 Dallas Parkway, Suite 600, Dallas 75248. 
(800)959-0006. 214-770-7875. 


@ We buy structured settlements / annuities / mort- 
gages / notes / cash flows / contracts. (800)772- 
1830. Referrals Paid. 


THE ALTERNATIVE to typical referral services: we 
make full disclosure of our recruiting methods! 


Physicians for Quality 


MISCELLANEOUS 
| 
: | 


fictitious name registration 
you need give CIS call 


CIS has made fictitious name 
registration an easy affair. 

It’s as easy as signing your name. 

Since January 1, 1991 the State of 
Florida requires all fictitious names to be 
registered and recorded with the Secretary 
of State’s office. 

Our Fictitious Name Division will 
assist you in preparing and recording 
your completed application. We have 
established a statewide publishing 


CORPORATION 
INFORMATION 
SERVICES, INC 


network and will place your fictitious 
name notice in any of the 67 counties. 
With our exclusive tickler file we will 
notify you in five years when it’s time 
to renew and what is required. 

All we need is your John Hancock. 

For answers to your fictitious name 
questions, drop us a line or call us toll 
free at 1-800-342-8086. 

Let CIS register your fictitious name. 


Fictitious Name Division # 1201 Hays Street m Tallahassee, Florida 32301 


Affiliated with Corporation Service Company 
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READERS 
CHOICE 
AWARDS 


WINNER 


Move over Nexis. 


Now Westlaw has more business 
and financial information. 


Move over Nexis®. 

WESTLAW” now offers the legal community 
more business and financial information 
online than you'll find anywhere else. 

Including Nexis. 

The numbers tell it all. 

For example, WESTLAW gives you more 
full-text U.S. newspapers. 

Exclusive access to Dow Jones newswires. 


6-9120-1A/8-95 ©1995 West Publishing 


Fifty percent more full-text market and 


WESTLAW. One name. One source for all 
your legal and business research needs. 


CALL 1-800-325-9963. 


technology newsletters than you will find 
on Nexis. 

And that’s just the beginning. Because 
we're adding even more information to 
WESTLAW at an unprecedented pace. 

It’s no wonder that so many are _ - 
making the switch from Lexis/Nexis. WESTLAW ® 


=) West. An American company serving the legal world. 


